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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for the year at issue. The decision to be
entered is not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned for the year 2000 a deficiency in
petitioners' Federal incone tax of $5,437 and an accuracy-rel ated
penalty of $1, 087.

The Court considers petitioners to have conceded
respondent’'s determ nation disallowing item zed deductions of
$540 because petitioners provided neither argument nor evidence

on the issue at trial. Bradl ey v. Conm ssioner, 100 T.C 367,

370 (1993); Sundstrand Corp. v. Conm ssioner, 96 T.C. 226, 344

(1991); Rybak v. Conmmi ssioner, 91 T.C 524, 566 n.19 (1988).

Petitioners concede that respondent correctly determ ned
that $1, 283 of respondent's $17,986 adjustnent in the statutory
notice of deficiency is a passive activity loss. The issues
remai ning for decision are whether for 2000 petitioners: (1) Are
entitled to deduct a | oss of $16, 703 on Schedul e E, Suppl enent al
I ncone and Loss; and (2) whether petitioners are liable for the
accuracy-rel ated penalty under section 6662.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and exhibits received in evidence are
i ncorporated herein by reference. At the time the petition was
filed, petitioners resided in Noblesville, Indiana.

Backgr ound

Robert P. Sweet (petitioner) was enployed during the year as
a real estate |oan officer, and his wife, Dawielle K Lawson,

was not enpl oyed outside of the hone.
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In July of 1997, petitioner purchased his first condom ni um
unit at The Summt condom niumresort (Summt) in Panama City,
Florida. |In Decenber of 1998, he purchased a second unit at the
sane |location. Petitioner's two units, 518 and 519, adjoin.
Petitioner installed doors that all owed inside access from one
unit to the other. Each unit contains 912 square feet of |iving
space and sl eeps 6 people. The average rental period for both
units was nore than 7 but |ess than 30 days.

The Summt owners associ ati on handl ed the mai nt enance and
upkeep of the building exterior and conmon areas, including
sw nm ng pool s, hot tubs, exercise equipnment and sauna areas,
tennis courts, beaches and beach chair rentals, restaurants,
par ki ng, and collecting and renoving trash.

A separate entity, Advisors Realty (Advisors), operated an
on site rental agency that rented units to the public and
provided ancillary services for owners under an agreenent
providing for a 30-percent conm ssion. Advisors provided
accounting services, advertising and pronotion, cleaning
equi pnent and supplies, an inspection prior to return of the
damage deposits, and an annual inspection and inventory.

Advi sors al so received in 2000 a separate cleaning charge of

$40. 75t after each owner's or owner's guest's use of a unit. The

lEvidence in the record indicates that this charge was | ater
i ncreased to $65.
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cl eaning charge paid for Advisors' housekeeping or "maid service"
follow ng rental departures, which in petitioner's case would
have included cleaning and |inen exchange. Petitioner provided
the maid and linen service at no "extra" charge to custoners.
Each owner, however, was free to book his own guests or allow
Advisors to do it for conmssion. Petitioner periodically

al | oned Advi sors to book guests for his units and paid the
standard conm ssi on.

Petitioner sought to mnimze the invol venent of Advisors,
and avoid their comm ssion, by executing his own marketing
activity and custoner bookings. |In 2000, petitioner put together
and nmai ntai ned a Wb page that advertised units 518 and 519. He
created the Wb site by entering contact information and
i nformati on about the anenities offered by his condomniuminto a
"tenplate"” on a preexisting site called Al Vacati ons.

Petitioners received gross rental incone of $29,467 during 2000,
of which $11, 137 was received t hrough booki ngs from Advi sors.

Petitioners required their guests to call them before
contacting the front desk with problens and concerns as a way to
avoi d high fees charged by the owners association for routine
mai nt enance itens |i ke changing light bulbs. Petitioners also
| ed guests that they booked through a detail ed tel ephone check-in
procedure. Petitioners maintained a storage area onsite

containing certain replacenent itens.
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Petitioner, fromtime to tinme, went to visit his units to
performrepairs and mai nt enance acconpani ed, occasionally, by his
wfe. It was a 785 mle trip each way. Wen petitioner travel ed
to the condom nium for repairs and nai ntenance, he and his wfe
stayed in one of the units. One of those trips was to attend the
owners neeting in Septenber. Petitioner attends owners neetings
fromtime to tinme to "protect ny investnent".

Petitioner performed other activities related to the
condom niumunits. He replied to e-mails, answered the phone to
talk to people about the units, updated his online availability
cal endar, tested and inproved his Wb site, paid bills, and
handl ed vari ous banki ng and oversight matters.

On petitioners' Federal inconme tax return for 2000, on
Schedul e E, petitioners clained a | oss of $17,986 of which
$16, 703 is attributable to units 518 and 519.

Di scussi on

The Court decides this case on the preponderance of the
evi dence, regardless of the allocation of the burden of proof.
Section 7491(a) is therefore inoperative.

Section 469

Passi ve Activity Loss Exenption

| f a taxpayer is an individual, the "passive activity |oss"
for the taxable year shall not be allowed. Section 469(a). The

term "passive activity | oss" nmeans the anmount by which "the
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aggregate | osses fromall passive activities" exceeds "the
aggregate incone fromall passive activities" for the taxable
year. Sec. 469(d)(1). Except for taxpayers entitled to

treat nent under section 469(c)(7), "Special rules for taxpayers
in real property business", the term "passive activity" includes
any rental activity. Sec. 469(c)(2). Rental activity is any
activity "where paynents are principally for the use of tangible
property." Sec. 469(j)(8). Petitioners do not claimthat the
special rules of section 469(c)(7) apply to their return for
2000.

Section 469(i), with respect to rental real estate
activities in which an individual actively participates, provides
that the section 469(a) disallowance will not apply to a maxi num
of $25,000 of passive activity losses. An annual maxi num of one
$25,000 offset is allowed for all of a taxpayer's renta
activities. Sec. 469(i)(2), (5). This nonapplication or
"exenption" begins to phase out where the taxpayer's adjusted
gross incone (AQ) exceeds certain levels. Sec. 469(i)(3). The
phaseout in petitioners' case is 50 percent of the anount by
which their AG (conputed without regard to passive activity
| osses) exceeds $100, 000. See sec. 469(i)(3)(A), (BE)(iv).
Conmputed as required, petitioners' adjusted gross incone is

$152, 700, and the exenption is conpletely phased out.
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Exception for Significant Personal Services

The parties agree that petitioners are entitled to claimthe
di sputed $16, 703 loss fromtheir condonmniumunits at the Sunmt
as nonpassive on their Federal inconme tax return for 2000 only
if: (1) Petitioners' condom niumactivity is described in
section 1.469-1T(e)(3)(ii), Tenporary Incone Tax Regs., 53 Fed.
Reg. 5702 (Feb. 25, 1988); and (2) petitioners neet one of the
mat erial participation tests of section 1.469-5T(a), Tenporary
I ncone Tax Regs., 53 Fed. Reg. 5725 (Feb. 25, 1988).

Section 1.469-1T(e)(3)(ii)(B), Tenporary Incone Tax Regs.,
supra (B exception) provides that an activity generating paynent
for the use of tangi ble personal property is not rental activity
(and therefore not per se passive) if the average period of
custoner use is 30 days or less and "significant personal
services" are provided by or on behalf of the owner of the
property in connection with making it available for customer use.
Petitioners contend that they fall within the B exception.

Certain services are "excluded services" and are not
considered in determ ning whether significant personal services
are perfornmed. Section 1.469-1T(e)(3)(iv), Tenporary |ncone Tax
Regs., supra. Services necessary to permt the |awful use of the

property, and certain construction and repair services are
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"excluded services". Section 1.469-1T(e)(3)(iv)(B), Tenporary
| ncome Tax Regs., supra. Also described as excluded services
ar e:

Services * * * simlar to those commonly provided in

connection with long-termrentals of high-grade

commercial or residential real property (e.g., cleaning

and mai nt enance of common areas, routine repairs, trash

collection, elevator service, and security at entrances

or perimeters).

For purposes of the B exception, "personal services" neans
only services performed by individuals. Section 1.469-
1T(e)(3)(iv), Tenporary Incone Tax Regs., 53 Fed. Reg. 5702 (Feb.
25, 1988). In determ ning whether personal services are
"significant", all relevant facts and circunstances, for exanple
the frequency, type, and value of the services, are taken into
account. 1d.

At trial, petitioner adduced both oral and docunentary
evi dence of what he considers to have been the significant
personal services provided by or on behalf of petitioners in
maki ng the property available for customer use. During the
exam nation of petitioners' joint return, petitioner provided a
"Summary Tax Year 2000 Fact & Gircunstances Condo #518 & #519"
docunent purporting to show "personal services" requiring 1,016
hours to perform Petitioner, however, prepared for and

presented at trial a second docunment showi ng the performance of

686 hours of personal services (summary for trial).
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It is apparent frompetitioner's testinony, and the two
versions of the summary for 2000, that at best the summaries
represent estimates of the tine devoted to the performance of
services associated with the condom niumunits. The Court wll,
however, for purposes of discussion, accept as accurate the
summary for trial

The Court views petitioners' summary for trial as describing
five categories of activity: (1) Responding to tel ephone and
Internet inquiries, and preparing and changing the Internet Wb
site; (2) booking guests, confirm ng reservations, and arrangi ng
for keys and parking passes; (3) travel by petitioners to and
fromthe property; (4) repair and cleaning of the property; and
(5) banki ng and bookkeepi ng.

Anmong excl uded services are services simlar to those
provided in connection with long-termrentals of high-grade
comercial or residential real property. Section 1.469-
1T(e)(3)(iv)(B), Tenporary Income Tax Regs., 53 Fed. Reg. 5702
(Feb. 25, 1988). Petitioners allege that 150 hours were spent
respondi ng to tel ephone and Internet inquiries to discuss the
anenities of the units, their availability, and their
desirability. An additional 64 hours are alleged to have been
spent preparing and changing the Wb site at Al Vacations, which
contained simlar information. These activities can be fairly

described as marketing. Simlar services are provided in
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connection wwth long-termrentals of high-grade comrercial or
residential real property. Regardless of the hours spent, such
services are excluded services. |d.

Petitioner, or petitioner's agents, engaged in booking
guests, confirmng reservations and security deposits, and
arrangi ng for keys and parking passes, activities allegedly
requiring 45 hours. The services may have been perfornmed nore
frequently than at typical high-grade commercial or residential
real properties. Petitioners have, however, provided little
evi dence as to whether the provided personal services were
significant, especially in terns of their value and the
rel ati onship of that value to the amount charged for use of the
properties.

Sonme of the reservation services were provided by Advisors
for a 30-percent conm ssion. But the same conm ssion also paid
for accounting services, advertising and pronotion, cleaning
equi pnent and supplies, an inspection prior to return of the
damage deposit, and an annual inspection and inventory. Sone of
the services are excluded services. The Court is unable to
determ ne how to allocate the comm ssion to the various services
provided. Petitioner provided no evidence of the value of the
reservation services that he perfornmed. The Court concl udes that
the reservation type services were not significant personal

services. The travel by petitioners, a 1,570 mle round-trip
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bet ween their hone and the condom niumunits, to attend neetings
and to perform "mai ntenance"” is said to have consuned 219 hours.
The Court recognizes that travel in some circunmstances can be a
personal service perfornmed in connection with making property
avai l abl e for custoner use. Comuting, however, is an inherently
personal activity and as such does not constitute a "personal

service" to custoners. See Fausner v. Conmm ssioner, 413 U. S

838, 839 (1973) ("We cannot read section 262 of the Internal
Revenue Code as excluding such expense from ' personal

expenses"); Conm ssioner v. Flowers, 326 U S. 465 (1946); sec.

1.262-1(b)(5), Income Tax Regs. (taxpayer's choice to live at a
di stance fromhis place of business is personal).

Petitioners claiminvol verrent in 96 hours' worth of
"conprehensi ve seasonal " repairs and mai ntenance of the property.
Petitioners perforned the services three tinmes together and
Dawni el | e assisted himon two or three of the trips.? The
services may have been performed nore frequently than at typica
hi gh-grade commercial or residential real properties.

Petitioners, however, failed to provide any evidence of the val ue
of the services they provided. They did provide evidence that

they paid maid and linen service costs of $2,364, a figure

2Petitioner testified that his wife was with himon three of
the trips. Petitioners' C P.A represented to Appeals Division
in aletter dated Septenber 12, 2003, that she made two trips to
their properties.
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representing about 8 percent of gross rentals.

In Exanple (4) of section 1.469-1T(e)(3)(viii), Tenporary
I ncone Tax Regs., 53 Fed. Reg. 5703 (Feb. 25, 1988), the taxpayer
is engaged in the activity of owning and operating a residential
apartnent hotel where rentals are for nore than 7 but |ess than
30 days. The taxpayer provides daily maid and |linen service at
no additional charge. Because the value of the maid and |inen
service is less than 10 percent of the amount charged to tenants,
they are not significant personal services. The Court concl udes
that petitioners' cleaning and repair services, including nmaid
and linen services, are not significant personal services.

Petitioner testified that they attended owners association
meetings to protect their investnent. They also received and
deposited funds fromcustoners, paid bills, and prepared i ncone
and expense sunmaries "for tax return preparation”. Petitioners
argue that these activities should be considered as personal
servi ces under the B exception

The B exception addresses cases where significant personal
services are provided by or on behalf of the owner of the
property in connection with making it available for customer use.

Petitioners press their argument by broadly interpreting the "in

connection wth" |anguage of the exception. They fail, however,
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to pl ace enough enphasis on the "making the property avail able
for use by custoners" |anguage qualifying "in connection with."

Legi slative history of section 469 suggests that "section
1372(e)(5) (as in effect prior to the Subchapter S Revision Act
of 1982) is relevant” in determ ning whether significant services
are perfornmed in connection with furnishing property. S. Rept.
99-313 at 741 n. 32 (1986). The regul ations provided that,
generally, only services provided to the occupant "primarily for
hi s conveni ence"” are to be considered significant services.

Stover v. Comm ssioner, 781 F.2d 137, 139 (8th Cir. 1986), affg.

T.C. Meno. 1984-551; Branlette Bldg. Corp. v. Commi ssioner, 52

T.C. 200, 203-204 (1969), affd. 424 F.2d 751 (5th Cr. 1970).
Petitioners' attendance at owners association neetings and their
banki ng activities have nore to do with the ownership of property
than with making the properties available to custoners. The
activities are not significant personal services.

Petitioners have al so alleged that they incurred higher than
normal owners associ ati on charges, dues, and assessnents for
additional anenities such as beach chair rentals, bars, a gane
roomand a parking lot. Nearly all the services |listed are of a
type commonly rendered by | uxury apartnent conpl exes, especially

on the Florida Coast. See Crouch v. United States, 692 F.2d 97,

101 (10th Gir. 1982).
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The Court finds fromthe entire record that petitioners
condom nium activity is not described in section 1.469-
1T(e)(3)(ii), Tenporary Incone Tax Regs., 53 Fed. Reg. 5702 (Feb.
25, 1988). Petitioners' condom niumactivity during 2000 was a
rental activity, a passive activity, and respondent's denial of
t he deduction of passive activity |osses is sustained.
Accordingly, the Court sustains respondent's determ nation
that there is a deficiency in petitioners' income tax for the
year .

Accur acy- Rel ated Penalty

Respondent determ ned that petitioners are liable for the
section 6662(a) accuracy-related penalty. Taxpayers are |liable
for an accuracy-related penalty in the anmount of 20 percent of
the portion of an underpaynent of tax attributable to any
substantial understatenment of incone tax. Sec. 6662(a) and
(b)(2). A "substantial understatenent” is an understatenent for
the taxabl e year exceeding the greater of 10 percent of the
proper tax or $5,000. Sec. 6662(d)(1)(A). No penalty will be
i nposed with respect to any portion of any underpaynent if it is
shown that there was a reasonabl e cause for such portion and that
the taxpayer acted in good faith with respect to such portion.
Sec. 6664(c). This determnation is based on all the facts and

ci rcunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs.
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Section 7491(c) inposes on respondent the burden of
produci ng evidence to show that the section 6662(a) penalty is
appropriate, but respondent need not produce evi dence regarding

reasonabl e cause. Hi gbee v. Commi ssioner, 116 T.C. 438, 446-447

(2001). The Court has sustai ned respondent's determ nation of
the deficiency. Petitioners' understatenent of tax exceeds the
greater of 10 percent of the proper tax or $5,000. The Court
finds that respondent has satisfied the burden of production with
respect to the accuracy-related penalty under section 6662(a).

Petitioners presented no evidence indicating reasonabl e
cause for the understated incone. Accordingly, the inposition of
the accuracy-related penalties is sustained.

The Court has considered all of the other argunments nmade by
the parties, and to the extent that the argunents have not been
specifically discussed above, they have been found to be nobot or
w thout nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing.

Deci sion will be

entered for respondent.




