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VEMORANDUM OPI NI ON

RUVME, Judge: The petition in this case was filed in

response to a Notice of Determ nation Concerning Collection
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Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) for petitioner’s taxable years 2000, 2001 and
2002.* This case is before the Court on respondent’s notion for
summary judgnent filed pursuant to Rule 121. Wth regard to tax
year 2001, that liability has a zero bal ance, nmaking that year
nmoot. Furthernore, petitioner concedes that tax year 2002 is not
at issue. Therefore, the only substantive issue to decide is
whet her the determ nati on nade by respondent’s settlenment officer
to sustain the filing of the notice of Federal tax lien with
respect to the accrued interest on petitioner’s paid 2000 i nconme
tax liability was correct. Petitioner contends that the interest
on the tax liability for 2000 was di scharged in petitioner’s
bankr upt cy proceedi ng.

Backgr ound

At the tinme the petition was filed, petitioner resided in
New Yor k.

Petitioner’s 2000 Federal inconme tax return was due on Apri
15, 2001. The Internal Revenue Service received the return on
Decenber 4, 2003, wi thout full paynment. Petitioner filed a
petition in bankruptcy on October 14, 2005. On or about March 3,
2009, respondent sent to petitioner a Notice of Federal Tax Lien

Filing and Your Right to a Hearing Under |IRC 6320, which advised

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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petitioner that a notice of Federal tax lien (NFTL) had been
filed with respect to his 2000, 2001, and 2002 unpaid tax
liabilities and that petitioner could request a hearing with
respondent’s O fice of Appeals. Petitioner filed with respondent
a Form 12153, Request for a Collection Due Process or Equival ent
Hearing, for the covered years. Attached to the Form 12153 was a
letter frompetitioner’s representative stating, anong ot her
things, that the tax principal for the liabilities at issue had
been paid and that the penalties and interest thereon were
di scharged by petitioner’s bankruptcy filing. By letter dated
Cct ober 15, 2009, sent to respondent’s settlenent officer,
petitioner’s representative reiterated that the tax principal had
been paid and that the interest and penalties had been di scharged
“because the incidences that gave rise to these taxes were nore
than three years old.” Respondent’s settlenent officer sent a
response |etter dated Novenber 24, 2009, to petitioner’s
representative advising petitioner that it was respondent’s
position that the penalties were discharged? in the bankruptcy
but the interest on the principal was not discharged.

Respondent’ s Appeals O fice issued to petitioner a notice of
determ nati on dated Decenber 4, 2009, for taxable years 2000 (the

year at issue), 2001, and 2002. The notice of determ nation

2The Form 4340, Certificate of Assessnents, Paynents, and
O her Specified Matters, attached to respondent’s notion shows
t he abatenent of the penalties.
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i ndi cated that respondent’s Appeals Ofice determned that the
NFTL woul d not be released and that the interest at issue was not
di scharged in petitioner’s bankruptcy.

Petitioner filed with the Court a petition for lien or |evy
action under section 6320(c) or 6330(d).

Di scussi on

This case is before the Court on respondent’s notion for
summary judgnent, to which petitioner objects. Summary judgnent
is intended to expedite litigation and avoid unnecessary and

expensive trials. See FPL G oup, Inc. & Subs. v. Conm Ssioner,

116 T.C. 73, 74 (2001). Rule 121(a) provides that either party
may nove for summary judgnent upon all or any part of the | ega
issues in controversy. Full or partial sunmary judgnent is
appropriate where there is no genuine issue as to any materi al
fact and a decision nay be rendered as a natter of law. See Rule

121(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th Cir. 1994). The parties agree
that there are no genuine issues in dispute regarding any
material facts. The only issue we nust decide is whether the
accrual of interest on petitioner’s inconme tax liability for 2000
has been di scharged in petitioner’s bankruptcy. It is undisputed
that petitioner was not discharged fromhis liability for the

princi pal amount of inconme tax due for 2000.
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A debtor remains personally liable after his discharge for
the principal anpbunt of a nondi schargeabl e tax debt and any
prepetition interest on that tax debt that was not satisfied out

of the bankruptcy estate. Bruning v. United States, 376 U.S.

358, 360 (1964); In re Larson, 862 F.2d 112, 119 (7th Cr. 1988).

A debtor also remains personally liable for postpetition interest
where the underlying tax debt is not discharged. Bruning v.

United States, supra at 360; Hanna v. United States, 872 F.2d

829, 831 (8th Cr. 1989); Burns v. United States, 887 F.2d 1541,

1543 (11th Cr. 1989). Interest is treated as an integral part

of the tax debt upon which it accrues. Bruning v. United States,

supra. Interest has therefore been treated as part of the
“clainf, is accorded the sane priority status as the underlying
ltability, and has been found to be nondi schargeabl e where the

underlying litability is nondi schargeable. 1n re Larson, supra at

119.

In the case before us, it is uncontested that the principal
anount of tax was not discharged in petitioner’s bankruptcy
proceedi ng. Because the Federal incone tax was not discharged in
t he bankruptcy proceeding, any interest with respect to the
nondi schargeabl e tax is also not discharged. On the basis of the
af orenenti oned casel aw and precedent, we hold that the accrued

interest with respect to petitioner’s underlying tax liability
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for 2000 was not discharged in petitioner’s bankruptcy because
the underlying tax was itself not dischargeable.

Petitioner’s argunment that the interest relating to the 2000
tax liability was discharged in petitioner’s bankruptcy
proceeding is predicated on 11 U S. C. section 523(a)(7)(B)

(2006). Title 11 U. S.C. section 523(a)(7)(B) provides:
8§ 523. Exceptions to discharge
(a) A discharge under section 727, 1141, 1228(a),

1228(b), or 1328(b) of this title does not discharge an
i ndi vi dual debtor from any debt--

* * * * * * *

(7) to the extent such debt is for a fine,
penalty, or forfeiture payable to and for the benefit
of a governnental unit, and is not conpensation for
actual pecuniary loss, other than a tax penalty—

* * * * * * *

(B) inmposed with respect to a transaction or event

that occurred before three years before the date of the

filing of the petition;

[ Enphasi s added. ]

Petitioner argues that “there should be no distinction
bet ween prepetition interest and pecuniary penalties under the
Bankruptcy Law, 8 523(a)(7)(B). That section discharges all such
penal ties which we believe includes prepetition interest for

events that occurred nore than 3 years prior to the filing of the

bankruptcy.” In support, petitioner relies on In re Palner, 88

Bankr. 101 (N.D. Tex. 1986), and Jones v. United States (ln re

Garcia), 955 F.2d 16 (5th G r. 1992), in which interest was
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characterized as a penalty for priority purposes under 11 U S C

section 507, and upon McKay v. United States, 957 F.2d 689 (9th

Cr. 1992), and Roberts v. United States, 906 F.2d 1440 (10th

Cir. 1990), which recognized that tax penalties can be

di schargeabl e. Petitioner argues that interest on a tax
liability is treated as a penalty under 11 U S. C section 507(a)
(2006) and thus may be di schargeable as a penalty under 11 U S. C
section 523(a)(7)(B). Petitioner’s position would yield an
outcone that is contrary to the previously nentioned casel aw

i nvolving the dischargeability of interest which has accrued on
incone tax liabilities.

Petitioner cites In re Palmer, supra, and Jones v. United

States (In re Garcia), supra, as the basis for his contention

that there is no distinction between interest on a tax liability
and a tax penalty for purposes of applying 11 U S. C section
523(a)(7)(B). However, these cases do not discuss the
application of 11 U S.C. section 523. Instead, they deal with
the application of 11 U S.C section 507, which addresses the
priority accorded to various expenses and clains of creditors.
In both of these cases, the courts |likened interest on a tax
liability to penalties for priority purposes under 11 U S. C
section 507. However, neither case stands for the proposition
that interest is a penalty that is dischargeable under 11 U. S. C.

section 523(a)(7)(B). The holdings in these cases were |imted
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to deciding the narrow priority issue that was before those
courts, and should not be read nore broadly to have deci ded that
interest is a penalty for all purposes under the Bankruptcy Code.

Petitioner also cites McKay v. United States, supra, and

Roberts v. United States, supra, for the proposition that “tax

penal ti es assessed nore than 3 years before the bankruptcy are

di schargeabl e.” These cases do hold that tax penalties may be

di schargeabl e under 11 U S.C. section 523(a)(7)(B). However,

t hese cases addressed the dischargeability of civil tax fraud
penalties and failure to file Federal incone tax return penalties

and not the dischargeability of interest. In MKay v. United

States, supra at 693, the Court of Appeals for the NNnth Crcuit

determ ned that civil fraud penalties were discharged under 11
U S.C section 523(a)(7)(B) where the tax penalty was i nposed
with respect to a transaction that occurred nore than 3 years
before the filing of the petition in bankruptcy. Likew se, the

bankruptcy court in Roberts v. United States, supra at 1445,

determ ned that penalties for failing to file a Federal incone
tax return were di schargeable under 11 U S.C. section
523(a)(7)(B) where the penalties were inposed with respect to an
event that occurred nore than 3 years before the filing of the
bankruptcy petition. However, neither court considered whether

interest is dischargeable under 11 U S.C. section 523(a)(7)(B)
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because they dealt only with its application regarding
traditional tax penalties.

The decision of the court in Burns v. United States, 887

F.2d 1541 (11th Gr. 1989), is useful inillustrating the proper

analysis in the case before us. In Burns v. United States, supra

at 1543-1544, the court held both that accrued interest on a
nondi schargeabl e tax debt is nondi schargeable and that tax fraud
penal ti es based on a transaction that occurred nore than 3 years
before the bankruptcy petition were di schargeable under 11 U S. C
section 523(a)(7)(B). That the court considered the treatnent of
interest separately fromthe consideration of the penalties is an
indication that interest and penalties are not one and the sane

under the Bankruptcy Code. |In Burns v. United States, supra at

1552, the court concluded that 11 U S.C. section 523(a)(7)(B)
extinguished liability only for tax penalties and not for
interest on the underlying tax itself. This holding illustrates
that interest is distinct frompenalties in the analysis under 11
U S.C. section 523(a)(7)(B)

Petitioner has cited no caselaw holding that interest on a
tax liability is dischargeable under 11 U. S.C. section
523(a)(7)(B). The nere fact that courts have discussed interest
bei ng afforded the sane treatnent as a penalty for priority
pur poses under 11 U S.C. section 507 does not provide a basis for

treating it the same under 11 U S. C. section 523. This is
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especially true where there is anple caselaw in which courts have
held that interest on a nondi schargeable tax debt is not
di scharged i n bankruptcy.

On the basis of the record before us, we find that
respondent may proceed with the collection action that was the
subj ect of the notice of the filing of a Federal tax lien for the
tax year 2000. Accordingly, we will grant respondent’s notion
for summary judgnent.

To reflect the foregoing,

An appropriate order and

decision will be entered.




