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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MORRI SON, Judge: This case is an appeal by petitioner Enoch

pursuant to sections 6320(c) and 6330(d)(1),! of a

determ nation of the IRS Ofice of Appeals. The determ nation

concerned the attenpt by the IRS to collect, through a |levy and

IAIl section references are to the Internal Revenue Code, as

anmended.
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the filing of a notice of lien, M. Lee’s incone-tax liabilities
for the taxable years 2001, 2002, and 2003. For the reasons
expl ai ned bel ow, we sustain the determ nation.
FI NDI NGS OF FACT

On Septenber 5, 2006, the IRS issued two statutory notices
of deficiency to Lee. The first notice determ ned a deficiency
in incone tax for the 2002 taxable year. The second notice
determ ned deficiencies in inconme tax for the 2001 and 2003
taxabl e years. For all three years, the statutory notices of
deficiency determ ned that Lee owed additions to tax and
penal ties. Although Lee received the statutory notices of
deficiency, he did not file a Tax Court petition in response.?
Nor did Lee pay the anmounts determined in the statutory notices
of deficiency. The IRS assessed the unpaid anbunts. Wthin 60
days of the assessnent, the I RS demanded paynent of the assessed
anount s.

On Cctober 24, 2007, the IRS mailed Lee a notice that it
intended to levy to collect his incone-tax liabilities for the

tax years 2001, 2002, and 2003. On Novenber 6, 2007, the IRS

2Sec. 6213(a) provides that once a statutory notice of
deficiency has been issued, the taxpayer may file a Tax Court
petition to challenge the determ nations in the notice. Lee
testified that he did not file a petition wth the Tax Court
because he was ignorant of his rights under the Internal Revenue
Code. W infer fromthis testinony that he received the notices
of deficiency.
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filed a notice of tax lien on Lee’s property to collect his
inconme-tax liabilities for the tax years 2001, 2002, and 2003.°3

Lee requested an adm nistrative hearing regarding both the
proposed levy and the filing of the notice of lien. As part of
the hearing, the IRS Ofice of Appeal s exchanged correspondence
with Lee.* The Ofice of Appeals also schedul ed a tel ephone
conference with Lee to take place on March 6, 2008, but it is
uncl ear whether the tel ephone conference actually took place.
The O fice of Appeals issued a notice of determ nation on Apri
28, 2008. The Ofice of Appeals determ ned that the | evy shoul d
be made and that the notice of lien should remain filed. The
notice of determnation stated that the levy and |ien actions
were in accordance with | egal and procedural requirenments. The
notice listed nine specific requirenments that had been nmet. As
part of this list, the notice stated: “Assessnent was nade on
t he applicable CDP notice periods per IRC 8 6201". The notice of
determ nation did not specifically state that a notice of

deficiency had been issued. The notice of determ nation stated

SAlso on this date, the IRS nailed a notice to Lee that it
had filed the notice of tax |lien.

‘Letters between the taxpayer and the O fice of Appeals can
formpart of the hearing. See sec. 301.6330-1(d)(2), A-De,
Proced. & Admn. Regs. (“A CDP hearing may, but is not required
to, consist of a face-to-face neeting, one or nore witten or
oral communi cati ons between an Appeals officer or enployee and
t he taxpayer or the taxpayer’s representative, or sone
conbi nation thereof.”).
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that during the hearing Lee had failed to raise any specific
chal l enges to the existence or anounts of his underlying tax
liabilities.?®

Lee filed a petition wth the Tax Court to challenge the
notice of determnation. On January 30, 2009, the respondent
(whomwe refer to as the IRS) filed a notion to remand t he case.
The notion stated that during the collection-review hearing the
O fice of Appeals had “determ ned that petitioner was not
entitled to challenge the underlying liabilities for tax years
2001, 2002, and 2003 in the CDP proceedi ng, because he had a
previ ous opportunity to contest these liabilities and had failed
to do so.”®% The notion continued: “Upon further analysis,
counsel for respondent has determ ned that there is insufficient
evi dence contained in the admnnistrative file for denying the
petitioner an opportunity to challenge the underlying tax
liabilities for the taxable years 2001, 2002, and 2003.” The
nmotion stated therefore that “The petitioner should be permtted

a conference wwth the Ofice of Appeals, with respect to which

The notice of determ nation said: “The taxpayer nentioned
in his correspondence that a person nmay al so raise at the hearing
chal l enges to the existence or anount of the underlying tax
[tability but he did not provide a specific request concerning
his liability.”

6As noted earlier, the notice of determ nation said that Lee
had failed to specifically challenge the underlying liabilities
at the hearing. The notice did not say whether Lee had had a
previ ous opportunity to challenge the underlying liabilities.
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the O fice of Appeals will give additional consideration to
petitioner’s challenges of his tax liabilities.” On February 2,
2009, the Tax Court granted the IRS notion for remand and ordered
that “this case is remanded to respondent’s O fice of Appeals for
t he purpose of conducting a face-to-face hearing to give
petitioner an opportunity to challenge his underlying tax
liabilities for 2001, 2002, and 2003.” It further ordered that
the “hearing shall take place at a reasonable and nutually agreed
upon date and tine, but no |later than May 4, 2009.”

After the Court issued the remand order, the O fice of
Appeal s assigned Lee’s collection-review case to Joseph Session
of the Sacranmento O fice of Appeals. It fell to Session to hold
the face-to-face hearing the Court’s remand order required. From
March 3 through May 20, 2009, Session and Lee exchanged at | east
ten letters. The letters covered three basic topics.

The first topic was Session’s proposal that Lee neet with
the IRS “Conpliance D vision” before the face-to-face neeting
with the Ofice of Appeals. A neeting with the Conpliance
Di vi si on was necessary, Session clained, for the follow ng
reason: “Appeals is not an exam nation function, so in order to
address the liability issue you raised in your request the
exam nation i ssues need to be devel oped.” Lee wote back that he

declined to neet with the Conpliance D vision.
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The second topic of the correspondence was Session’s request
that Lee identify the issues he wished to raise at the hearing.
In response to this request, Lee stated that he would raise al
i ssues that a taxpayer could rai se under section 6330. However,
Lee stated that he would not raise these issues until the face-
to-face neeting.

The third topic of the correspondence was Session’s request
for docunents in advance of the face-to-face neeting. Sessions
requested that Lee fill out financial statenents and file overdue
tax returns. The Ofice of Appeals generally requires these
docunents in order to consider alternatives to collection. See,
e.g., sec. 301.6330-1(e)(1), Proced. & Adm n. Regs. (“Taxpayers
will be expected to provide all relevant information requested by
Appeal s, including financial statenments, for its consideration of

the facts and issues involved in the hearing.”); Ganelli v.

Comm ssioner, 129 T.C 107, 111-112 (2007) (“lInternal Revenue

Service guidelines require a taxpayer to be current with filing
and paynent requirenents to qualify for an install nment
agreenent.”). Session also requested docunents relevant to the
calculation of Lee's tax liabilities, including those that would
substanti ate deductions. Lee prom sed he would bring all of the
requested docunents with himto the face-to-face neeting.

Lee and Session finally arranged to neet in person on My

22, 2009. \When Lee arrived at the neeting, he found that Session
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was acconpani ed by another I RS enpl oyee that Session introduced
as a “conpliance officer”.” Lee told Session that he woul d not
meet with the conpliance officer. They argued about this for a
while. Finally Session asked the conpliance officer to | eave the
room After the conpliance officer left, Lee discussed sone
adm nistrative errors that he contended the IRS had commtted in
the handling of his case. Lee refused to discuss any other
i ssues because, he said, he was not satisfied that no
admnistrative errors had occurred. Then the neeting concl uded.

On May 28, 2009, the Ofice of Appeals issued a
determ nation that was supplenmental to the April 28, 2008
determ nation. 1In the supplenmental determ nation the Ofice of
Appeal s stated that the argunents that Lee had presented were
mai nl y procedural and |egal challenges to the liabilities; that
Lee did not present any evidence to challenge the liabilities;
that Lee did not present any acceptable collection alternatives;
and that the levy and |ien actions struck the proper bal ance
bet ween the need for efficient tax collection and Lee’s concern
that the collection actions be no nore intrusive than necessary.
The O fice of Appeals concluded that the levy and |ien actions

were in accordance with | egal and procedural requirenments. The

The “conpliance officer” was likely a revenue agent--an IRS
enpl oyee who exam nes tax returns. There is no evidence in the
record that the “conpliance officer” who attended the neeting was
t he same revenue agent who had conducted the audit of Lee that
had resulted in the statutory notices of deficiency being issued
for 2001, 2002, and 2003.
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O fice of Appeals did not |list any specific requirenents that had
been nmet. The O fice of Appeals stated that Lee’'s liabilities
had al ready been established by statutory notices of deficiency
and that Lee had received these notices. The levy and lien
actions were sustained in full.

OPI NI ON

The Court generally reviews determ nations of the Ofice of

Appeal s for abuse of discretion. Goza v. Conm ssioner, 114 T.C.

176, 181-182 (2000). An abuse of discretion has occurred if the
determ nation is “arbitrary, capricious, or wthout sound basis

in fact or law.” Ganelli v. Comm ssioner, 129 T.C 107, 111

(2007).

1. The Sufficiency of the Hearing on Renand

Lee argues that his neeting with the IRS Ofice of Appeals
after the remand failed to qualify as a hearing wthin the
meani ng of section 6330 of the Internal Revenue Code, and that it
also failed to qualify as the “face-to-face” hearing required by
the Tax Court’s remand order. Lee cites two alleged defects in
the neeting. First, he argues that Session erred in attenpting
to insist that Lee neet with a conpliance officer on May 22,
2009. Second, he argues that Session did not allow himto raise

i ssues of concern.
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a. The Tenporary Presence of the Compliance O ficer

W first address Lee’s argunent that the presence of the
conpliance officer prevented himfromreceiving the hearing
required by the Internal Revenue Code and by the Court’s remand
order. Section 6330(a)(1) provides that the IRS may not nmake a
levy on the property of a taxpayer until it notifies the taxpayer
of aright to a “hearing under this section [i.e., section 6330]
before such levy is made”. |f the taxpayer requests the hearing,
the “hearing shall be held by the Internal Revenue Service Ofice
of Appeals.” Sec. 6330(b)(1). Section 6330(b)(3) requires the
hearing to “be conducted by an officer or enployee who has had no
prior involvement with respect to the unpaid tax”. Section
6330(c)(2)(A) requires that the taxpayer be allowed to “raise at
the hearing any relevant issue relating to the unpaid tax or the
proposed levy”. A simlar hearing nust be offered after the IRS
files a notice of lien. Sec. 6320(a)(1l); (a)(3)(B); (b)(1);
(b)(3); (c). Lee contends that the presence of the *“conpliance
officer” in his nmeeting with Appeals O ficer Session neant that
he did not receive a hearing with the O fice of Appeals. Even
assum ng that the presence of the conpliance officer prevented
the neeting fromqualifying as a hearing “held” and “conducted”
by the Ofice of Appeals, this disqualification evaporated once

Lee was left alone with Sessi on.
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Simlarly the presence of the conpliance officer at the
nmeeting did not contravene our remand order of February 2, 2009.
In our order, we directed that “this case be remanded to
respondent’s O fice of Appeals for the purpose of conducting a
face-to-face hearing”. Session net wwth Lee after the conpliance
officer left the room Thus Lee had a “face-to-face hearing”
with the Ofice of Appeals, as we directed.

b. Whet her Lee Was Allowed To Rai se |ssues

We find that Session gave Lee anple opportunity to raise any
i ssues about the unpaid tax, the proposed levy, and the filing of
the lien notice. Even before the face-to-face neeting, Session
encouraged Lee to identify the issues that Lee wanted to rai se.
Lee refused to describe any issues in witten correspondence. He
stated that he would discuss all the issues he wanted to raise at
the face-to-face neeting. But at the face-to-face neeting Lee
refused to discuss anything other than adm nistrative errors that
he all eged had occurred in the handling of his case. Session
then concluded the neeting. W do not believe Session erred in
his handling of the neeting or the hearing as a whole. Lee
argues that Session should have verified that no agency errors
had occurred and, once having done that, allowed Lee to raise
i ssues other than agency errors. The statute governing
coll ection-review hearings does not require such a two-stage

procedure. The statute requires the Ofice of Appeals to verify
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that the requirenments of applicable | aw or adm nistrative
procedure have been net “at the hearing”. Sec. 6330(c)(1).
Simlarly, the statute provides that the taxpayer nust be given
an opportunity to raise issues “at the hearing”. Sec.
6330(c)(2)(A). But the statute does not require that
verification precede the opportunity for the taxpayer to raise
i ssues. Because Lee raised no additional issues after being
gi ven an opportunity to do so, Session was not wong in

sustaining the collection actions. See Hathaway v. Conm ssioner,

T.C. Meno. 2004-15, slip. op. at 8 (taxpayer failed to raise
i ssues regarding tax liability).

2. The Deternmination Wth Respect to the Required Verifications

During a collection-review hearing, the Ofice of Appeals
must obtain verification fromthe IRS that the requirenents of
any applicable |law or adm ni strative procedure have been net.

See sec. 6330(c)(1). In both its initial notice of determ nation
and its supplenental notice of determ nation on remand, the
O fice of Appeals concluded that the requirenents of applicable

| aw and admi nistrative procedure had been nmet.® In his petition,

8nits notion to remand, the IRS stated that the

admnistrative record was insufficient to establish that Lee

shoul d have been deni ed an opportunity to contest his tax

liabilities. W do not take this as an adm ssion that the

adm nistrative record did not establish that Lee had received a

notice of deficiency. See sec. 6330(c)(2)(B) (generally only

t axpayers who do not receive notices of deficiency may raise the

issue of tax liability at a collection-review hearing). Even if

the adm nistrative record did not show that Lee had received a
(continued. . .)
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Lee did not identify any errors allegedly nade by the Ofice of
Appeal s in verifying that applicable |egal and procedural
requi renents had been net. He has therefore waived any chall enge
based on such errors. See Tax Court Rule of Practice and
Procedure 331(b)(4). And although he raised agency errors with
the Ofice of Appeals during his hearing on remand, his posttrial
briefs did not allege any particular errors nmade by the O fice of
Appeal s in obtaining verification fromthe IRS that the
requi renents of any applicable |aw or adm nistrative procedure
had been net. See sec. 6330(c)(1). W limt our review of the
determ nations of the Ofice of Appeals to those errors the
taxpayer identified in this Court. W therefore find that Lee
has wai ved any verification-related chall enge he may have to the
suppl emental determ nation of the Ofice of Appeals. See Md.

Practice Solutions, LLC v. Comm ssioner, T.C. Mno. 2010-98,

slip. op. at 23 (taxpayer failed to renew argunent that O fice of
Appeal s erred in failing to enter into install nent agreenent).

3. The Deternmination Wth Respect to Lee's Underlying Tax
Liabilities

At collection-review hearings, the taxpayer is allowed to
chal I enge the amobunt and exi stence of the underlying tax

l[tability, but only if the taxpayer “did not receive any

8. ..continued)
notice or notices of deficiency, it still could have shown that
noti ces of deficiency had been issued. Thus, the IRS s notion to
remand does not signify that the Ofice of Appeals failed to
verify that notices of deficiency had been issued.
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statutory notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax liability.”
Sec. 6330(c)(2)(B). Inits determnation the Ofice of Appeals
must consider the underlying tax liability if the taxpayer
properly challenged it. Sec. 6330(c)(3)(B). Even though Lee
recei ved the notices of deficiency, and even though section
6330(c)(2)(B) precludes a taxpayer who has received a notice of
deficiency fromchall enging the anount of tax liability at a
collection-review hearing at the Ofice of Appeals, the IRS noved
to remand the case to the Ofice of Appeals to permt Lee to
chal l enge his underlying tax liabilities. In the hearing
conducted after the remand, Lee did not present evidence or
argunment on why he was not liable for income taxes, additions to
tax, or penalties. He therefore did not properly raise the issue
of tax liability at the hearing on remand. Section 301. 6330-
1(f)(2), A-F3, Proced. & Adm n. Regs., provides:

I n seeking Tax Court review of a Notice of

Determ nation, the taxpayer can only ask the court to

consider an issue, including a challenge to the

underlying tax liability, that was properly raised in

the taxpayer’s CDP hearing. An issue is not properly

raised if the taxpayer fails to request consideration

of the issue by Appeals, or if consideration is

requested but the taxpayer fails to present to Appeals

any evidence with respect to that issue after being

gi ven a reasonabl e opportunity to present such

evi dence.

W are barred fromreaching the issue of tax liability.?®

\¢ need not reach the IRS s additional argunent that
(continued. . .)
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All argunents not addressed here are redundant, irrel evant,
or meritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.

°C...continued)
because Lee had received the notices of deficiency he was barred
fromchallenging the tax liabilities.



