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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a $3, 285 defici ency
in, an $821.25 addition to tax pursuant to section 6651(a)(1)?

on, and a $131.29 addition to tax pursuant to section 6654(a) on

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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petitioner’s 2001 Federal inconme tax. The issues for decision
are: (1) Wiether inconme received by petitioner in 2001 is
taxable; (2) whether petitioner is |iable for self-enploynent tax
for 2001; (3) whether petitioner is liable for an addition to tax
pursuant to section 6651(a)(1) for 2001; (4) whether petitioner
is liable for an addition to tax pursuant to section 6654(a) for
2001; and (5) whether to inpose a penalty pursuant to section
6673.
FI NDI NGS OF FACT

Pursuant to Rule 91(f), sonme of the facts have been deened
stipulated and are so found. The stipulation of facts and the
attached exhibits are incorporated herein by this reference. At
the tinme he filed the petition, petitioner resided in Florida.

Petitioner’'s Prior Tax Court Case

In October 2001, petitioner participated in a trial before
this Court regarding his 1994, 1995, and 1996 tax years (2001
trial). The issues in the 2001 trial regarded unreported i ncone
(deficiencies), delinquency additions to tax, and estinmated tax
additions to tax for 1994, 1995, and 1996.

Petitioner did not dispute receiving the noneys listed in
the statutory notice of deficiency for 1994, 1995, and 1996; he
merely disputed that these anbunts net the definition of incone.

Before the 2001 trial, petitioner sent respondent a request

for adm ssions. Respondent responded to the request for
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adm ssions, but petitioner was not satisfied with respondent’s
answers. For exanple, petitioner asked respondent to “‘admt
that no statute contained in Title 26 of the U S. Code--United
States Code, nmakes Petitioner liable for the tax in the instant
action with which--which nade hima taxpayer.’” Respondent
responded: “‘Denies and alleges that Petitioner knows that he is
liable for federal inconme tax,’ based on the fact that in

previ ous years” petitioner filed tax returns.

During the 2001 trial, petitioner asked the Court to give
hima definition of income, and petitioner stated that he was
pursuing his case in an effort to find out what is taxable
incone. The Court referred petitioner to section 61 and advi sed
petitioner that noney and ot her goods received in exchange for
hi s personal services are taxable incone.

After learning that petitioner had not filed Federal incone
tax returns for 1997, 1998, 1999, and 2000, the Court adnoni shed
petitioner that he needed to file his returns and that it was not
too late. The Court advised petitioner: “You have been duped,”
and petitioner responded: “lI know.” The Court adnoni shed
petitioner not to let this situation happen again.

At the 2001 trial, the Court rendered a bench opinion. W
sust ai ned revi sed (lowered) deficiencies of $28,596 and $9, 771

for 1994 and 1996, respectively. W sustained the $6, 628
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deficiency for 1995 determined in the notice of deficiency. W
al so sustained the additions to tax.

The Court based our holding on “the invalidity of the
taxpayer’s argunents with regard to the nontaxability of the
income received from* * * his air-conditioning and heating
business.” The Court further noted: “The evidence is also clear
and overwhel m ng that the taxpayer has sonehow bought on to sone
tax protester schene.”

We concl uded by stating: “hopefully, he [petitioner] will be
anxious to pay his full share of taxes in the years ahead, and
file his returns tinely and avoid the situation he’s currently
in.”

Petitioner’'s Current Tax Court Case

During 2001, petitioner was married to Martha Leggett.
Petitioner failed to file Federal income tax returns for 1997,
1998, 1999, 2000, and 2001.

In 2001, petitioner received Social Security benefits of
$14,208. In 2001, petitioner received $4,010 from Maronda Hones,
I nc. (Maronda), and $5,890 from Rain-Tile Roofing, Inc. (Rain-
Tile), in exchange for personal services rendered.

OPI NI ON

Defi ci enci es

Ceneral ly, respondent’s deficiency determ nations set forth

in the notices of deficiency are presuned correct, and petitioner
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bears the burden of showing the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Section

7491(a), however, shifts the burden of proof to the Comm ssioner
Wth respect to a factual issue affecting the tax liability of a
t axpayer who neets certain prelimnary conditions. Petitioner
failed to cooperate with respondent and did not produce any

credi ble evidence with respect to any matter in this case. See
sec. 7491(a). Furthernore, petitioner did not claimthat section
7491(a) applies. Accordingly, section 7491(a) does not apply in
this case.

A. Taxabl e | nconme

Pursuant to Rule 91(f), petitioner has admtted receiving
the incone in issue. Petitioner, however, testified at trial
that he did not believe he received Social Security benefits of
$14,208 in 2001--the amount he is deened to have stipulated to
pursuant to Rule 91(f). He testified that he thought his nonthly
check in 2001 was for $1,057--which would total $12,684 for 2001.
Petitioner relies on his own testinony to establish this | ower
anount. Petitioner’s testinony was conclusory and not credible.
Under the circunstances presented here, we are not required to,
and generally do not, rely on petitioner’s testinony to sustain
hi s burden of establishing error in respondent’s determ nations.

See Lerch v. Comm ssioner, 877 F.2d 624, 631-632 (7th Gr. 1989),

affg. T.C. Meno. 1987-295; Geiger v. Conmm ssioner, 440 F.2d 688,
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689-690 (9th Cr. 1971), affg. per curiamT.C Meno. 1969-159;

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986).

Furthernore, petitioner did not introduce into evidence his
Soci al Security checks or any docunents establishing the anpunt
of his Social Security checks. [If a party fails to introduce
evidence within that party’ s possession, we may presune the

evi dence woul d be unfavorable to that party. Wchita Term nal

El evator Co. v. Conm ssioner, 6 T.C 1158, 1165 (1946), affd. 162

F.2d 513 (10th Cir. 1947).

Petitioner’s only argunent regarding the taxability of the
incone in issue is a shopworn argunent characteristic of tax-
protester rhetoric that has been universally rejected by this and

other courts. WIcox v. Conm ssioner, 848 F.2d 1007 (9th Cr

1988), affg. T.C. Meno. 1987-225; Carter v. Comm ssioner, 784

F.2d 1006, 1009 (9th Gr. 1986). W shall not painstakingly
address petitioner’s assertions “wth sonber reasoni ng and
copious citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Gr. 1984).
Accordi ngly, we sustain respondent’s determ nation regarding
t he anmount of taxable incone received by petitioner.

B. Sel f - Enpl oynent Tax

Section 1401 i nposes sel f-enpl oynent tax on sel f-enpl oynent

i ncone. Section 1402 defines net earnings from self-enpl oynment
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as the gross incone derived by an individual fromthe carrying on
of any trade or business by such individual |ess allowable
deductions attributable to such trade or business.

Respondent determ ned that petitioner’s incone from Maronda
and Rain-Tile is subject to self-enploynent tax. Petitioner’s
only argunent is a shopworn argunent characteristic of tax-
protester rhetoric that has been universally rejected by this and
ot her courts. Accordingly, we sustain respondent’s determ nation
regarding petitioner’s liability for self-enploynent tax.

1. Additions to Tax

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax. “The Conmm ssioner’s burden of
producti on under section 7491(c) is to produce evidence that it
is appropriate to inpose the relevant penalty, addition to tax,

or additional anmbunt”. Swain v. Conmnmi ssioner, 118 T.C. 358, 363

(2002); see also Hi gbee v. Conm ssioner, 116 T.C 438, 446

(2001). If a taxpayer files a petition alleging sone error in
the determnation of an addition to tax or penalty, the
taxpayer’s challenge will succeed unl ess the Conm ssioner
produces evidence that the addition to tax or penalty is

appropriate. Swain v. Conm ssioner, supra at 363-365. The

Comm ssi oner, however, does not have the obligation to introduce
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evi dence regardi ng reasonabl e cause or substantial authority.

Hi gbee v. Commi ssioner, supra at 446-447.

A. Section 6651(a)(1)

Respondent determ ned that petitioner is liable for an
addition to tax pursuant to section 6651(a)(1l) for 2001. Section
6651(a) (1) inposes an addition to tax for failure to file a
return on the date prescribed (determned with regard to any
extension of time for filing), unless such failure is due to
reasonabl e cause and not due to willful neglect.

Petitioner did not file a return for 2001. Accordingly,
respondent has nmet his burden of production for the section
6651(a)(1) addition to tax for 2001.

Petitioner has not established that his failure to tinely
file for 2001 was due to reasonabl e cause. See H gbee V.

Conm ssi oner, supra at 446-447. Accordingly, petitioner is

liable for the section 6651(a)(1) addition to tax for 2001.

B. Section 6654(a)

Section 6654 inposes an addition to tax for failure to pay
estimated i ncone tax. Respondent submtted no evidence that
petitioner failed to pay estimated tax for 2001. Furthernore,
the stipulations do not establish that petitioner failed to pay
estimated tax for 2001. Accordingly, we conclude that respondent

has not satisfied his burden of production regarding this issue
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and petitioner is not liable for the addition to tax pursuant to
section 6654(a) for 2001.

[11. Section 6673

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous or groundl ess positions in
the proceedings or instituted the proceedings primarily for
delay. A position nmaintained by the taxpayer is “frivol ous”
where it is “contrary to established | aw and unsupported by a

reasoned, colorable argument for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see also Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

Petitioner’s only argunent in this case was that his incone
was not taxable. Petitioner was advised at the 2001 trial and at
the trial of the instant case of the Code provisions regarding
the taxability of his incone. W advised petitioner at the 2001
trial that his argunents were frivolous. W conclude petitioner
advanced frivol ous and groundl ess positions in these proceedings.

We al so are convinced that petitioner instituted the
proceedings primarily for delay. |In addition to again advancing

an argunent the Court advised himwas frivolous at the 2001 tri al
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and the instant trial, petitioner stated: “WlIl, | don’t have
enough information to refute anything at this point.”

We advised petitioner at the 2001 trial that his argunents
were frivol ous, and we adnoni shed hi m agai nst advanci ng t hem
again. Qur adnonition at the 2001 trial was insufficient to
deter petitioner fromreturning to the Court and advancing the
sane frivol ous and groundl ess position in the instant case.

Furt hernore, respondent advised petitioner by letter of the

provi sions of section 6673, but it also was insufficient to deter
petitioner fromreturning to the Court and advancing a frivol ous
and groundl ess position in the instant case.

Accordingly, in light of the fact that petitioner took
frivol ous or groundl ess positions in this proceedi ng and
instituted this proceeding primarily for delay, pursuant to
section 6673(a) we hold petitioner is liable for a $5, 000
penal ty.

To reflect the foregoing,

Deci sion will be entered

for respondent.




