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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for judicial review of a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330. The issues
for decision are: (1) Wuether respondent may proceed with
collection by levy of petitioner’s tax liabilities for the 1994,
1995, and 1996 taxable years; and (2) whether the Court shoul d
i npose a penalty pursuant to section 6673(a).?

FI NDI NGS OF FACT

At the tinme the petition was filed, petitioner resided in
Sorrento, Florida.

Petitioner failed to file Federal inconme tax returns for his
1994, 1995, and 1996 taxable years. On July 26, 2000, respondent
mailed to petitioner a notice of deficiency for those taxable
years. Petitioner tinely petitioned this Court, and a trial was
hel d on Cctober 15, 2001 (2001 trial). At trial, petitioner
argued that the exchange of his personal physical services for
Federal Reserve Notes did not constitute taxable inconme. The
Court issued an Oral Findings of Fact and Opini on whi ch sustai ned
the deficiencies and additions to tax determ ned by respondent
and adnoni shed petitioner for failing to file his returns and

rai sing frivol ous tax-protester argunents.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) of 1986, as anended.



- 3 -

Thereafter, on March 1, 2004, respondent issued to
petitioner a Final Notice - Notice of Intent to Levy and Notice
of Your Right to a Hearing with respect to the years in issue.
In response, petitioner tinely submtted to respondent a Form
12153, Request for Collection Due Process Hearing, which stated
that his disagreenent with the levy was as follows: “ASSESSMENT
| NVALI D'. The Appeals Ofice settlenent officer assigned to
petitioner’s case, J. Feist (M. Feist), wote to petitioner on
June 15, 2004, to notify himof his assignnment, conference
procedural practices, and the schedul ed hearing date of July 2,
2004. Petitioner subsequently sent to M. Feist a letter dated
June 27, 2004, that requested the hearing date be reschedul ed for
the mddle of July and provided notice of his intention to audio
record the hearing.

The hearing was conducted via tel ephone on July 12, 2004.
Shortly after the hearing began, petitioner informed M. Feist
that he was recording the hearing. M. Feist explained to
petitioner that only face-to-face hearings may be recorded. He
al so advised that petitioner did not qualify for a face-to-face
hearing as petitioner had only raised frivolous argunents. M.
Fei st ended the hearing when petitioner refused to cease
recording and failed to raise any nonfrivol ous rel evant issues.

Respondent then issued to petitioner the above-nentioned

Notice of Determ nation Concerning Collection Action(s) Under
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Section 6320 and/or 6330 for the years in issue on July 15, 2004.
The attachnment to the notice stated that the |evy was
“appropriate and reasonabl e under the circunstances thereby
bal ancing the need for efficient collection of the taxes while
not being any nore intrusive than necessary.” It also indicated
that petitioner’s unpaid tax liabilities for 1994, 1995, and
1996, were $77,311.19, $16,470.89, and $23,277.75, respectively,
as cal cul ated through July 15, 2004.

Petitioner tinely petitioned this Court for review of the
collection action. Petitioner argued in the petition that “the
| RS violated petitioner’s right to procedural due process by
refusing allow [sic] himto make an adm ni strative record by
recordi ng the tel ephone conference on July 12, 2004.” Petitioner
al so contended that “the IRS failed to conply with the provisions
of 26 U S.C. Section 6321/31", that “the assessnments for the tax
period [sic] 1994, 1995, and 1996 are invalid’, and that “the I RS
lost its adm nistrative collection powers by failing to conply
with the notice requirenents of 26 U. S.C. Section 6303.”

In addition, petitioner filed a posttrial brief which stated
he did “not and has not engaged in an activity that produces
‘ TAXABLE I NCOVE', but only an exchange of intellectual and
physi cal property for an agreed upon perceived value in the only
medi um of exchange of the day i.e. FRN s [Federal Reserve

Notes]”. Petitioner’s brief also stated that petitioner is “a
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‘native born Anerican national’, not to be mstaken as a ‘U S.
ClI TI ZEN ™.

OPI NI ON

Col |l ection Action

A. General Rul es

Pursuant to section 6331(a), if a taxpayer liable to pay
taxes fails to do so within 10 days after notice and demand for
paynment, the Secretary is authorized to collect such tax by |evy
upon the taxpayer’s property. The Secretary is obliged to
provi de the taxpayer with 30 days’ advance notice of |evy
collection and of the adm nistrative appeals available to the
taxpayer. Sec. 6331(d). Upon a tinely request a taxpayer is
entitled to a collection hearing before the IRS Ofice of
Appeals. Sec. 6330(b)(1).

At the collection hearing, the taxpayer may rai se “any
relevant issue relating to the unpaid tax or the proposed |evy,

i ncl udi ng” appropriate spousal defenses, challenges to the
appropri ateness of collection actions, and offers of collection
alternatives. Sec. 6330(c)(2)(A). The taxpayer nay not contest
the validity of the underlying tax liability unless the taxpayer
did not receive a notice of deficiency for such tax liability or
did not otherw se have an opportunity to dispute such tax
l[tability. Sec. 6330(c)(2)(B). In rendering a determ nation,

the Appeals officer nust take into consideration verification



- b -
that “requirenents of any applicable | aw or adm nistrative
procedure have been net”, relevant issues relating to the unpaid
tax or proposed | evy, and “whether any proposed collection action
bal ances the need for the efficient collection of taxes with the
legitimate concern of the person that any collection action be no
nmore intrusive than necessary.” Sec. 6330(c)(3).

The taxpayer is entitled to appeal the determ nation of the
Appeal s O fice nmade on or before Cctober 16, 2006, to the Tax
Court or a U S. District Court, depending on the type of tax at
i ssue. Sec. 6330(d).2 Were the validity of the underlying tax
l[tability is properly at issue, the Court will review the matter

de novo. Sego v. Comm ssioner, 114 T.C 604, 610 (2000); Goza v.

Comm ssioner, 114 T.C. 176, 181-182 (2000). The Court reviews

any other adm nistrative determ nation regarding the proposed

| evy action for an abuse of discretion. Sego v. Conm Ssioner,

supra at 610; Goza v. Conm ssioner, supra at 182.

B. Appeal s Hearing

Petitioner alleges that his right to procedural due process
was vi ol ated because M. Feist did not allow himto record his
tel ephonic hearing. Section 7521(a)(1) provides that

Any officer or enployee of the Internal Revenue Service

in connection with any in-person interview w th any
taxpayer relating to the determnation or collection of

2Determ nations made after COct. 16, 2006, are appeal able
only to the Tax Court. See Pension Protection Act of 2006, Pub.
L. 109-280, sec. 855, 120 Stat. 1019.
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any tax shall, upon advance request of such taxpayer,
all ow the taxpayer to make an audi o recording of such
interview at the taxpayer’s own expense and with the
t axpayer’s own equi pnent.
This Court has held that section 7521 applies to section 6330
face-to-face hearings and a taxpayer providing the IRS with
advance notice is allowed to record his face-to-face hearing.

Keene v. Comm ssioner, 121 T.C 8, 19 (2003). Notably, this

Court has held that section 7521 is not applicable to tel ephonic
hearings and a taxpayer is not entitled to record his tel ephonic

hearing. Calafati v. Conm ssioner, 127 T.C. ___ (2006).

Absent a situation controlled by section 7521, as in the
i nstant case, regulations promnul gated under section 6330 provide
that “A transcript or recording of any face-to-face neeting or
conversation between an Appeals officer or enployee and the
t axpayer or the taxpayer’s representative is not required.” Sec.
301.6330-1(d)(2), Q%A-D6, Proced. & Adm n. Regs. “[T]he
applicable statutes and regul ati ons do not confer any right to
record a tel ephone conference conducted as part of a collection

due process hearing.” Little v. United States, 97 AFTR 2d 2006-

1466 (M D.N.C. 2005), affd. 178 Fed. Appx. 230 (4th Cir. 2006).
This Court does not remand cases to the Conmm ssioner’s
Appeals Ofice nerely on account of the |lack of a recordi ng when
to do so is not necessary and woul d not be productive. Lunsford

v. Comm ssioner, 117 T.C. 183, 189 (2001); Frey v. Conm ssioner,

T.C. Meno. 2004-87. “A principal scenario falling short of the
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necessary or productive standard exists where the taxpayers rely
on frivolous or groundl ess argunents consistently rejected by

this and other courts.” Carrillo v. Conm ssioner, T.C. Meno.

2005-290; see also Lunsford v. Commi ssioner, supra;, Frey v.

Conmi ssi oner, supra; Durrenberger v. Conm ssioner, T.C. Mno.

2004-44; Brashear v. Comm ssioner, T.C Meno. 2003-196; Kenper V.

Conmi ssioner, T.C. Menp. 2003-195. The Court does not find it

necessary or productive to remand petitioner’s case for a second
hearing as petitioner did not raise any relevant issues relating
to his unpaid tax liabilities at his Appeals O fice conference or
at trial. Petitioner has instead espoused only frivol ous and
groundl ess argunents that the Court specifically rejected in
petitioner’s 2001 trial and again in a 2005 trial regarding a
deficiency and additions to tax for petitioner’s 2001 taxable

year. See Leggett v. Comm ssioner, T.C Menop. 2005-185.

C. Abuse of Discretion

The exi stence or anounts of petitioner’s underlying tax
liabilities are not properly at issue because petitioner received
a notice of deficiency for the years in issue and had the
opportunity to dispute such liabilities at his 2001 trial.
Accordingly, the Court wll review the adm nistrative record of
the levy for an abuse of discretion. An abuse of discretion has

occurred if the “Comm ssioner exercised * * * [his] discretion
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arbitrarily, capriciously, or w thout sound basis in fact or

law.” Wbodral v. Conmm ssioner, 112 T.C 19, 23 (1999).

Petitioner frivolously alleges w thout any evidentiary
support that respondent did not conply with the notice
requi renents of section 6303. Section 6303(a) provides that “the
Secretary shall, as soon as practicable, and within 60 days,
after the maki ng of an assessnment of a tax pursuant to section
6203, give notice to each person |iable for the unpaid tax,
stating the anount and demandi ng paynent thereof.” |[If the notice
is mailed, it shall be sent to the taxpayer’s |ast known address.
Sec. 6303(a). A notice of balance due constitutes a notice and
demand for paynent for purposes of section 6303(a). Craig v.

Comm ssioner, 119 T.C 252, 262-263 (2002). The record reflects

t hat respondent sent petitioner a notice of balance due for the
years in issue on May 12, 2003.

Petitioner alleges broadly that respondent did not conply
W th sections 6321 and/or 6331. Section 6321 is not relevant to
petitioner’s case as it pertains to liens. Section 6331 governs
| evy actions and thus is applicable. The record reflects that
respondent conplied with section 6331 as respondent provided
petitioner with the requisite notice, a Final Notice - Notice of
Intent to Levy and Notice of Your Right to a Hearing, on March 1
2004, which petitioner apparently received, as he requested a

col | ection hearing.



- 10 -

Petitioner also contends that respondent’s assessnents are
invalid. Petitioner did not show, or even allege, that there was
any irregularity in the assessnent procedure that would raise a
question about the validity of the assessnents. Respondent noted
verification in the notice of determnation that all requirenents
of applicable | aw and adm nistrative procedure had been net and
t hat respondent had properly bal anced the need for efficient
col l ection against any legitimte concerns of intrusiveness
rai sed by petitioner. Petitioner has not presented any evidence
or persuasive argunents that respondent erred or abused his
di scretion but instead has raised frivol ous and groundl ess
argunments. Hence, the Court concludes that respondent’s
determ nation to proceed with collection of petitioner’s tax
liabilities was not in error or an abuse of discretion, and
respondent may proceed with the proposed collection.

1. Section 6673 Penalty

Section 6673(a) (1) authorizes the Tax Court to inpose a
penalty not in excess of $25,000 on a taxpayer for proceedi ngs
instituted primarily for delay or in which the taxpayer’s
position is frivolous or groundless. “A petition to the Tax
Court, or a tax return, is frivolous if it is contrary to
establ i shed | aw and unsupported by a reasoned, col orabl e argunent

for change in the law.” Colenman v. Conm ssioner, 791 F.2d 68, 71

(7th Gir. 1986).
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Respondent, on brief, asserts that the Court should inpose a
penal ty pursuant to section 6673(a)(1l). Petitioner is no
stranger to the Court or to the section 6673 penalty. Petitioner
rai sed frivolous argunents in his first trial which involved the
taxabl e years in issue here of 1994, 1995, and 1996. Petitioner
made simlar argunments in a 2005 trial, regarding a deficiency
and additions to tax for his 2001 taxable year, and was ordered
to pay $5,000 to respondent for again asserting frivol ous

argunents. Leqggett v. Conm ssioner, supra. Despite repeated

war ni ngs by the Court in petitioner’s two previous trials and the
inposition of a section 6673 penalty, petitioner repeated the
sanme frivolous argunents in this current case although he did not
dwell on themat trial. The Court is convinced that petitioner’s
positions are frivolous and nmade at |east in part for del ay.
Therefore, the Court concludes that a penalty of $2,500 should be
i nposed on petitioner.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

An appropriate decision

will be entered.




