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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GERBER, Judge: Petitioner, under section 6330(d),*
petitioned this Court seeking a review of respondent’s

determ nation to proceed with a proposed |levy to coll ect

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year under
consi derati on.



- 2 -
petitioner’s unpaid Federal inconme taxes for 1997. The issues
for our consideration are: (1) Wuether petitioner was granted an
opportunity for a hearing within the nmeaning of section 6330; and
(2) whether respondent’s determnation to proceed with the
proposed collection activity was an abuse of discretion.

A trial was held at San Francisco, California, and
petitioner provided testinony and argunent.

FI NDI NGS OF FACT?

Petitioner resided in Sacranmento, California, at the tine he
filed the petition in this case. Petitioner filed his 1997
Federal inconme tax return on Cctober 2, 1998. On the return,
petitioner clainmed an overpaynent of $6,104. Respondent applied
the cl ai ned overpaynent to petitioner’s unpaid tax liability for
1987. Respondent | ater discovered that petitioner had failed to
report $6,022 of interest incone for 1997. On February 9, 2000,
respondent mailed a statutory notice of deficiency to petitioner
wWith respect to his 1997 tax year. |In the notice, respondent
determ ned a $2, 198 incone tax deficiency and a $220 addition to
tax under section 6651(a)(1l). Petitioner received the notice but
did not file a petition wwth this Court to contest respondent’s
deficiency determ nation. Respondent assessed the additional

tax, penalty and interest on July 10, 2000.

2 The parties’ stipulation of facts is incorporated by
this reference.
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On February 9, 2001, respondent issued a Form 1058, Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing. Petitioner tinmely submtted Form 12153, Request for a
Col l ection Due Process Hearing (adm nistrative hearing).
Petitioner did not dispute his liability for the 1997 tax
deficiency. Instead, he disputed his responsibility to make
paynment because he believed that the 1997 overpaynent shoul d have
been used to satisfy the 1997 incone tax deficiency rather than
of fset against his 1987 tax liability.

Specifically, petitioner clained respondent erred in
applying the 1997 overpaynent to his 1987 tax liability.
Petitioner m stakenly believed the collection period for his 1987
liability had expired in May 1997; however, the period did not in
fact expire until July 8, 2001. Under this erroneous belief,
petitioner clainmed the 1997 overpaynent should have been applied
to the 1997 tax liability.

In addition to requesting a hearing, petitioner requested
t he assi stance of the Taxpayer Advocate and his congressional
representatives in resolving this matter. The Taxpayer Advocate
conducted an investigation and determ ned the Comm ssioner was
correct in applying the 1997 credits to petitioner’s 1987
account. The Taxpayer Advocate verified that the 1987 coll ection
period expired on July 8, 2001, and could see no reason to issue

a refund fromthe 1987 account.
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In response to petitioner’s request for an admnistrative
hearing, the Appeals officer assigned to petitioner’s case
contacted petitioner by telephone on June 11, 2001. During this
t el ephone conversation, the Appeals officer asked petitioner to
schedul e a conference date for a face-to-face, in-person, or
t el ephone conference. Petitioner stated that he wanted his
congressional |iaison present at the neeting and the Appeals
of ficer expressed doubt as to the liaison’s attending as that was
not the standard practice. The Appeals officer further explained
that typically petitioner and the Appeals officer were expected
to attenpt to resolve the case. Upon resolution, the Appeals
of ficer would notify the congressional liaison of the resolution.
At this point, petitioner took the Appeals officer’s nunber and
stated he would call himat a later tine.

On June 12, 2001, the Appeals officer received a call from
petitioner’s congressional |iaison concerning petitioner’s case.
The Appeals officer then tel ephoned petitioner and left a
recorded nessage asking petitioner to call himto schedul e an
appoi ntnment. No further communication occurred until August
2001.

On August 21, 2001, the Appeals officer again tel ephoned
petitioner and offered the date of Septenber 3, 2001. Petitioner
noted that Septenber 3 was the Labor Day holiday. The Appeals

officer then offered alternative dates of Septenber 4 or 5.
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Petitioner stated he could not access his cal endar on his
conput er and woul d have to get back to the Appeals officer with a
dat e.

After not hearing frompetitioner, the Appeals officer
t el ephoned hi m agai n on August 28, 2001. During this
conversation the Appeals officer indicated that he was scheduling
a conference for Septenber 5, 2001. Petitioner stated that he
refused to confirmthat date. Petitioner did not give a reason
for refusing to confirm nor did he offer alternative dates. On
this sanme day, the Appeals officer contacted the Taxpayer
Advocat e who stated she would not attend any hearing and that
Appeal s shoul d proceed with the Septenber 5, 2001, hearing. The
Taxpayer Advocate al so contacted petitioner by tel ephone on
August 28, 2001, and told himthat he needed to work with the
Appeal s officer to resolve the 1997 dispute.

The Appeals officer, after consulting with his manager,
wote a letter, dated August 28, 2001, to petitioner, informng
hi mthat a conference was scheduled for 9:30 a.m on Septenber 5,
2001. In the letter, the Appeals officer indicated, “lI rem nded
you of the date this norning and you said that you didn't confirm
it but didn't offer an alternative date. | will proceed with a
correspondence hearing, if you don’t appear for the 9-5-01
hearing | have offered. | wll make ny decision fromthe

information in the admnistrative file.”



- 6 -

Upon receiving the Appeals officer’s letter, petitioner did
not tel ephone the Appeals officer, but instead wote a letter to
t he Taxpayer Advocate, dated August 30, 2001, and sent a copy to
the Appeals officer. The letter was essentially a record of
petitioner’s contacts with the Internal Revenue Service regarding
his 1997 tax liability. At the end of this letter, petitioner
stated that the earliest he could neet wth anyone woul d be
Septenber 17, 2001, as he was seeking work and his schedul e was
full. The Appeals officer’s copy of petitioner’s August 30,

2001, letter did not reach the Appeals officer until the
afternoon of Septenber 5, 2001, which was after the 9:30 a. m
time schedul ed for the hearing that day.

When petitioner did not appear for the schedul ed hearing,
the Appeals officer held a correspondence hearing. As a result
of this hearing, the Appeals officer determ ned the proposed |evy
was legally and procedurally correct. That sanme day, the Appeals
officer sent petitioner a letter, dated Septenber 5, 2001,
notifying himof the result of the hearing. Attached to this
letter was a transcript of petitioner’s 1997 tax liability. The
Appeal s officer also stated in the letter that petitioner had not
proposed any collection alternatives, so the Appeals Ofice would
be issuing a determination letter and petitioner should call if

he had any questi ons.
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Petitioner did not attenpt to call the Appeals Ofice or to
schedul e a conference in response to the Septenber 5, 2001,
letter. Further, petitioner did not attenpt to raise any
collection alternatives. As a result, on Septenber 14, 2001,
respondent’s Appeals Ofice issued a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determnation) in which the proposed | evy was
determ ned to be appropriate to collect petitioner’s unpaid tax
for 1997. Petitioner tinely appealed to this Court for review of
respondent’ s determ nation.

OPI NI ON

The i ssues we consider arise fromrespondent’s determ nation
to proceed with collection under section 6330. Specifically we
nmust decide (1) whether petitioner was granted an opportunity for
a hearing within the neaning of section 6330; and (2) whether
respondent’s determination to proceed with the proposed
collection activity was an abuse of discretion.

Bef ore the Comm ssioner nay proceed to | evy on a taxpayer’s
property or right to property, the taxpayer nust be notified, in
witing of the Conm ssioner’s intent and of the taxpayer’s right
to a hearing. Secs. 6330(a), 6331(d). Section 6330 provides
t hat, upon request and in the circunstances described therein, a
taxpayer has a right to a hearing which consists of the foll ow ng

elements: (1) An inpartial officer will conduct the hearing; (2)
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the conducting officer will receive verification fromthe
Secretary that the requirenents of applicable | aw and
adm ni strative procedure have been net; (3) certain issues may be
heard such as spousal defenses and offers-in-conprom se; and (4)
a challenge to the underlying liability may be raised if the
t axpayer did not receive a statutory notice of deficiency or
ot herwi se receive an opportunity to dispute the liability. Sec.
6330(c) .

Petitioner received witten notice of respondent’s intent to
| evy and petitioner’s right to a hearing. |In response,
petitioner timely filed his request for an adm nistrative
hearing. An experienced Appeals officer was assigned to
petitioner’s case. The Appeals officer had no prior involvenent
Wi th respect to petitioner’s unpaid tax. This satisfies the
first element of petitioner’s right to a hearing wth an
inpartial officer. The second through fourth elenents are
usual ly satisfied at the tinme of the hearing.

Petitioner clains he was not afforded the opportunity for a
hearing. The record, however, indicates that respondent provided
petitioner with anple opportunities, but that petitioner declined
such opportunities. On several occasions, petitioner was
t el ephoni cally contacted by the Appeals officer to schedule a
conference. Petitioner would not agree to any suggested dates

for a hearing and did not offer any alternative dates. Wen the
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Appeal s officer decided to set a date, petitioner refused to
confirmthat date and, again, did not offer an alternative date.

The Appeals officer mailed, and petitioner received,
witten notice that a hearing was schedul ed for Septenber 5,
2001. The notice inforned petitioner that if he did not attend
the hearing, the hearing would proceed without him Accordingly,
t he determ nati on would be based on information in the
admnistrative file. After receiving this letter, petitioner did
not attenpt to contact the Appeals officer or reschedul e the
heari ng.

| nstead, petitioner wote a letter to the Taxpayer Advocate
relating a history of his contacts with the Internal Revenue
Service. Toward the end of the letter petitioner nmentioned that
he had a full schedule until Septenber 17, 2001, but did not
propose an alternate date or tine to neet. Petitioner sent a
copy of this letter to the Appeals officer; however it did not
reach the Appeals officer until after the time of the schedul ed
heari ng.

I n determ ni ng whet her petitioner received an opportunity
for a hearing, the Adm nistrative and Procedural Regulations are
instructive. They provide:

QDr7. If a taxpayer wants a face-to-face CDP
hearing, where will it be held?

A-D7. The taxpayer nust be offered an
opportunity for a hearing at the Appeals
office closest to taxpayer’s residence, * *
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* If that is not satisfactory to the
t axpayer, the taxpayer wll be given an
opportunity for a hearing by correspondence
or by telephone. |If that is not satisfactory
to the taxpayer, the Appeals officer * * *
will review the taxpayer’s request for a CDP
hearing, the case file, any other witten
communi cations fromthe taxpayer * * * and
any notes of any oral comunications with the
t axpayer or the taxpayer’s representative.
Under such circunstances, review of those
docunments will constitute the CDP hearing for
t he purposes of section 6330(b). [Sec.
301.6330-1(d)(2) Q@ D7, A-D7, Proced. & Adm n.
Regs. ]

Petitioner had requested a face-to-face hearing, insisting
that the Taxpayer Advocate be present as well as his
congressional liaison. Petitioner was offered a hearing on
several occasions; however, none of the offers were satisfactory
to petitioner. It was not the responsibility of the Appeals
officer to arrange for petitioner’s congressional |iaison and
Taxpayer Advocate to be present. Moreover, the Appeals officer
coul d not make any arrangenents w thout petitioner agreeing to a
heari ng date.

Petitioner received notice that if he did not appear at the
Septenber 5, 2001, hearing, the Appeals officer would nmake a
determ nation based on the admnistrative file. Wen petitioner
refused to confirma date and did not appear for the hearing, it
was appropriate for the Appeals officer to presune that
petitioner did not intend to have a face-to-face hearing of the

type normally offered by the Appeals O fice. Petitioner has not
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shown that he is entitled to have the Taxpayer Advocate and/ or
hi s congressional |iaison present at a hearing under section
6330.

Accordingly, it was not an abuse of discretion for the
Appeal s officer to proceed with a hearing based on the
admnistrative file and prior tel ephone conversations with
petitioner. Under these circunstances, the Appeals officer’s
revi ew of these docunents constituted the adm ni strative hearing
for purposes of section 6330(b). Sec. 301.6330-1(d)(2)(A-D7),
Proced. & Adm n. Regs.

Further, we have held that a face-to-face neeting i s not

required. Katz v. Comm ssioner, 115 T.C. 329 (2000). Recently,

we decided a factually simlar case, wherein a taxpayer clained

he was denied a hearing under section 6330. Mann v.

Commi ssioner, T.C. Meno. 2002-48. |In that case, the Appeals

of ficer scheduled a hearing and provided the taxpayer with

witten notice of the hearing. 1d. The taxpayer received the

notice, but did not attend the hearing and did not attenpt to

reschedul e the hearing. 1d. W held in that case that the

t axpayer had been granted an opportunity for a hearing. I|d.
The circunstances we consider here are | ess conpelling for

petitioner than those in Mann v. Comnm ssioner, supra. In that

case, the taxpayer was given one notice of the neeting and his

failure to appear was not equated with a failure to give himan
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opportunity for a hearing. Here, petitioner was given numerous
opportunities to establish a date for a section 6330 hearing, and
he declined on each occasion without offering an alternative
date. Finally, when a specific date was set, petitioner failed
to appear or provide the Appeals Ofice wwth a reasonabl e or
tinmely alternative. Accordingly, we hold that petitioner was
granted an opportunity for a hearing in accordance with section
6330.

Concerning the tax year under consideration, petitioner
received a statutory notice of deficiency and had an opportunity
to petition this Court. Petitioner did not file a petition with
respect to the notice of deficiency, nor does petitioner dispute
t he exi stence or the amount of the underlying tax liability.

Rat her, petitioner argues that the collection period for his 1987
liability had expired in May 1997. Petitioner, under this
belief, clainms the 1997 overpaynent was incorrectly applied to
his 1987 tax liability. Petitioner’s contention, however, is
erroneous.

Petitioner filed his 1987 Federal incone tax return in
Novenber 1988. Wthin 3 years of that date, on July 8, 1991,
respondent assessed petitioner’s incone tax deficiency for 1987.
See sec. 6501(a). Under section 6502, a tax liability may be
coll ected by | evy or proceedi ngs begun within 10 years after the

assessnent. The Taxpayer Advocate, therefore, was correct in
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determ ning that the 1987 collection period did not expire until
July 8, 2001. Accordingly, using the 1997 overpaynent as an
offset to satisfy petitioner’s 1987 tax liability was proper.

What remains for our decision is whether respondent’s
determ nation to proceed with collection was an abuse of
di scretion. Sec. 6330(d). The Appeals officer considered
petitioner’s argunent that the 1997 overpaynent shoul d have been
used to satisfy petitioner’s 1997 inconme tax deficiency instead
of its use as an offset to satisfy petitioner’s 1987 tax
ltability. Section 6402 allows the Secretary to credit the
anount of an overpaynent against any liability in respect of an
internal revenue tax on the part of the person who nade the
over paynment. Such offset does not preclude the Internal Revenue
Service fromnmaking a | ater determ nation or assessnment with

regard to the overpaynent year. Owens v. Conm ssioner, 50 T.C,

577, 583 (1968); dark v. Conm ssioner, 158 F.2d 851 (6th Cr

1946) .

The Appeals officer verified that respondent had conplied
with all |egal and procedural requirenments pertaining to the
proposed levy. Petitioner did not challenge the appropriateness
of the intended nethod of collection or offer a collection
alternative. Also, petitioner did not raise any other defenses
to collection. Consequently, the Appeals officer determ ned the

proposed levy was legally and procedurally correct. Petitioner
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received the notice of determnation wth an attached transcri pt
of his 1997 tax liability.

Accordingly, we hold there was no abuse of discretion in
respondent’s determ nation to proceed with collection of
petitioner’s 1997 tax liability. W have considered all of
petitioner’s argunents, and to the extent that they are not
menti oned herein, we find themto be noot, irrelevant, or wthout
merit.

To reflect the foregoing,

Deci sion will be entered

pernmtting respondent to proceed

with coll ection.




