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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in

effect for the year in issue.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $5,976 for the taxable year 2000.

The issues for decision are: (1) Wuether petitioner’s
failure to nake paynents on a loan froma qualified retirenent
plan resulted in a taxable distribution fromthat plan, and if so
(2) whether petitioner is liable for a section 72(t) additional
tax on the distribution.?

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
North Richland Hills, Texas, on the date the petition was filed
in this case.

Petitioner began working for CGeneral Electric (GE) Railcar
Services (GE Railcar) in 1997. Petitioner maintained a
retirement account with the CGE Rail car Services |nvestnent
Retirement Program (GE Railcar plan). In June 2000, while
petitioner was still enployed at GE Railcar, he withdrew $14, 500
fromhis GE Railcar retirenment account as a | oan. Under the
terms of the | oan agreenent, the loan principal and finance

charges were to be repaid through deductions from each of

Petitioner does not dispute respondent’s determ nation that
petitioner received dividend inconme in the year in issue.
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petitioner’s biweekly payroll checks through July 8, 2005. Each
bi weekl y paynment was to be $143.59.°2

By letter dated June 12, 2000, petitioner was offered a
position in another operating division of GE, GE Sports Lighting
Systens, L.P. (CE Lighting). Petitioner accepted this position
and began working at GE Lighting in the | ast week of June. 1In
July 2000, petitioner changed his residence from Texarkana,
Texas, to North Richland HIls, Texas, in order to be closer to
hi s wor kpl ace.

By letter dated August 18, 2000, the GE Railcar benefits
adm ni strator notified GE | nvestnent Retirenent Services that
petitioner’s enploynment wwth GE Rail car had been term nated and
that he had changed his mailing address. The address listed in
this notification was the address of GE Lighting: “8713 Airport
Freeway Suite 104, North Star Plaza, N. Richland Hlls, TX
76180". Petitioner’s quarterly retirenent account statenents
were sent to this address from Septenber 2000 through March 2001.
I n Decenber 2000, GE Lighting changed to a different suite in the
sanme building, resulting in a change in petitioner’s enploynent
address. Petitioner’s new address was not correctly recorded by

the GE Railcar plan, causing petitioner’s quarterly statenents

2The promi ssory note that petitioner signed in order to
obtain the | oan states that petitioner “further agrees that the
|l oan is subject to the |oan provisions contained in the Plan”.
These provisions are not in the evidentiary record in this case.
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from June 2001 t hrough March 2002 to be sent to this address:
“8713 Airport Fwy Sui, North Star Plaza I, N. Richland Hlls,
TX'. Neither of the two addresses above contai ned the nane of
petitioner’s operating division, GE Lighting, and the latter
address omtted petitioner’s suite nunber.

Fromthe tine that the |l oan was distributed to petitioner in
June 2000, no | oan paynents were ever deducted frompetitioner’s
paychecks because of petitioner’s transfer to GE Lighting.
Petitioner was aware that no deductions were bei ng nade, but he
did not remt any paynent to the CGE Railcar plan. During this
sanme timeframe, certain child support paynents which petitioner
was required to make al so were not being deducted fromhis
paychecks. Petitioner was aware of this fact, and in response he
made paynments directly to the appropriate child support
enf orcenment authority.

On Novenber 27, 2000, CGE Investnent Retirenment Services sent
a letter to petitioner notifying himthat no paynents had been
appl i ed against his | oan and requesting that petitioner remt to
the GE Railcar plan, by no |later than Decenber 29, 2000, either
t he deli nquent paynments or the full amount of the |oan. The
letter stated that failure to do so would result in a deened
distribution due to a |oan default. In January 2001, a Form
1099-R, Distributions From Pensions, Annuities, Retirement or

Profit-Sharing Plans, |IRAs, Insurance Contracts, etc., was issued



- 5.

to petitioner, reporting the full amunt of the |loan as a taxable
distribution. The Form 1099-R was nuailed to “8713 Airport
Freeway, North Star Plaza Il, N. Richland HIlls, TX 76118";
petitioner’s operating division and suite nunber were again
omtted.

On petitioner’s Federal incone tax return for taxable year
2000, petitioner did not report the $14,500 | oan anount as
incone. 1In the notice of deficiency, respondent determ ned that
the $14,500 was both includable in petitioner’s incone as a
taxabl e distribution and subject to the section 72(t) additional
tax on early distributions fromqualified retirenent plans.

The first issue for decision is whether petitioner’s failure
to make paynents on the loan fromthe qualified retirenment plan
resulted in a taxable distribution fromthe plan.

Distributions fromaqualified plans generally are included in
the distributee’s income in the year of the distribution in
accordance wth the provisions of section 72. Sec. 402(a). As a
general rule, a qualified plan participant who receives a | oan
froma plan is treated as having received a distribution fromthe
plan in the year the loan is received. Sec. 72(p)(1)(A).

However, paragraph (2) of section 72(p) provides an exception for
certain |l oans which prevents the inclusion in incone. A
[imtation upon this exception is found in subparagraph (C) of

paragraph (2), which provides as foll ows:
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Except as provided in regulations, this paragraph shall not
apply to any | oan unless substantially level anortization of
such loan (wth paynents not |l ess frequently than quarterly)
is required over the termof the | oan.
Thus, a | oan which does not neet the requirenent of section
72(p)(2)(C) by requiring substantially level anortization is
treated as a distribution and is included in income under section
72(p) (1) (A).

Respondent argues that a deened distribution to petitioner
was made in 2000 because petitioner defaulted on the | oan in that
year. Specifically, respondent argues that petitioner’s failure
to make the | oan paynents as required under the ternms of the | oan
violated the section 72(p)(2)(C requirenent, thereby resulting
in a deened distribution in the year of the default. In support
of this argunent, respondent in his trial nmenorandumcites the
final regulations issued under section 72(p). However, because

petitioner’s | oan was made in June 2000, these regul ations do not

apply in this case.?

The final regul ations under sec. 72(p) generally apply only
to |l oans made on or after Jan. 1, 2002. Sec. 1.72(p)-1, RBA-
22(b), Income Tax Regs. Under these regulations, when a
participant fails to make paynents in accordance with the terns
of aloan, the loan is treated as no | onger neeting the sec.
72(p)(2)(C) requirenent, thereby resulting in a deened
distribution. Sec. 1.72(p)-1, Q&A-4(a), Inconme Tax Regs. The
regul ati ons el aborate on the timng and anmount of deened
distributions resulting fromloan defaults as foll ows:

(a) Timng of deened distribution. Failure to nmake any

i nstal | ment paynment when due in accordance with the terns of
the loan violates section 72(p)(2)(C and, accordingly,

(continued. . .)
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We agree with respondent’s application of section
72(p)(2)(C) to the facts of this case. Petitioner did not nake
any paynments fromthe tinme of the | oan disbursenent in June 2000
through the tine that the | oan was reported as a distribution by
the plan on Decenber 29, 2000. Two cal endar quarters had passed
since petitioner had obtained the loan, resulting in a violation
of the statutory inperative that the terns of the loan require
t hat paynents be nmade “not | ess than quarterly”. Sec.
72(p)(2)(C). Furthernore, this was a period of approximately 6

nmont hs, or 10 percent of the original 5-year termof the | oan.

3(...continued)

results in a deened distribution at the tine of such
failure. However, the plan adm nistrator may allow a cure
period and section 72(p)(2)(C) will not be considered to
have been violated if the installnment paynment is nade not

| ater than the end of the cure period, which period cannot
conti nue beyond the | ast day of the cal endar quarter
followi ng the cal endar quarter in which the required

i nstal |l ment paynment was due.

(b) Ampunt of deened distribution. If * * * there is a
failure to pay the installnent paynents required under the
terms of the loan * * * then the anount of the deened
di stribution equals the entire outstandi ng bal ance of the
| oan (including accrued interest) at the tinme of such
failure.

Sec. 1.72(p)-1, QRA-10, Incone Tax Regs. Before the issuance of
the final regul ations, proposed regul ati ons had been issued

whi ch, for purposes of this case, had the sane provisions as the
final regulations. The proposed regulations were to apply only
to |l oans nmade a certain period of tinme after final regulations
had been published. Sec. 1.72(p)-1, QA-19, Proposed I ncone Tax
Regs., 60 Fed. Reg. 66237 (Dec. 21, 1995). 1In this Court,
proposed regul ations generally are afforded no nore wei ght than
that of any other position advanced by the Comm ssioner at trial.
Gen. Dynamics Corp. & Subs. v. Conm ssioner, 108 T.C. 107, 120
(1997); Laglia v. Conmm ssioner, 88 T.C 894, 897 (1987).
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Thus, as of Decenber 29, 2000, the terns of the |oan could no

| onger have required “substantially |level anortization * * * over
the termof the loan”. |1d. Because at that tine the |oan
violated the ternms of section 72(p)(2)(C, it no |longer net the
requi renments for the section 72(p)(2)(A) exception, and under
section 72(p) (1) (A the |l oan anmpbunt was treated as having been
distributed to, and received by, petitioner in the taxable year
2000.

Petitioner argues that he did not receive a deened
distribution fromhis retirenent plan because he never received
(a) the quarterly retirement account statenments that were nmail ed
to his enploynent address, (b) the letter dated Novenber 27,
2000, that requested that he remt the delinquent paynents, or
(c) the Form 1099-R which was issued to him Petitioner admts
that he knew the paynents were not being deducted fromhis
paycheck. 1In fact, petitioner asserts that he contacted CGE s
accounting departnent by e-mail, notifying themthat neither his
| oan paynments nor his child support paynents were bei ng deducted
fromhis paychecks. Petitioner also admts that he did not make
any | oan paynents directly to the plan.

None of the assertions that petitioner offers in support of
his argunent, even if accepted as fact, would alter the result
under the statute. As discussed above, petitioner did not make

t he periodic paynents required under the terns of the | oan and
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requi red under section 72(p)(2)(C). The result was a deened
distribution to petitioner in 2000.

The second issue for decision is whether petitioner is
liable for a section 72(t) additional tax on the distribution
fromthe qualified retirenment plan. Section 72(t)(1) generally
i nposes a 10-percent additional tax on certain early
distributions fromqualified retirenment plans, unless a
distribution conmes within one of several statutory exceptions.
See sec. 72(t)(2). Petitioner does not argue, and nothing in the
record indicates, that any of the exceptions apply to the case at
hand. We therefore hold that petitioner is liable for the
section 72(t) additional tax as determ ned by respondent.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




