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COHEN, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a deficiency of $3,000 in petitioner’s

Federal incone tax for 2004. The sole issue for decision is
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whet her paynents totaling $12, 000 made by petitioner to his
former spouse in 2004 are alinony paynents as defined by section
71(b) and thus deductible by petitioner under section 215(a).

Unl ess otherwi se indicated, all section references are to the

I nternal Revenue Code in effect for the year in issue.

Backgr ound

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in Newnan, Georgia, at the tine he filed his
petition.

Petitioner married G etchen Von Bergen (Von Bergen) on
June 24, 1972. On July 12, 2002, Von Bergen filed for divorce
frompetitioner in the State of Georgia. On that day, petitioner
and Von Bergen signed a docunent entitled “Divorce Settl enment
Agreenent Between G etchen Von Bergen Lettieri and Thomas
Lettieri, July-August 2002" (settlenent agreenent).

The settl enent agreenent states:

Husband * * * and Wfe * * * have distributed by their

nmut ual agreenent their household furnishings; have sold

their real estate and split equally the proceeds; and

have paid in full their debts.

Husband agrees to transfer to Wfe' s Tl AA- CREF

Retirenment Fund the total sum (approxi mately $69, 000)

in his * * * Pension Plan. This transaction is to take

pl ace wthin one nonth of the Divorce decree.

Husband will pay to Wfe in $1000/ no. increnments (or

nore shoul d he choose) the sum of $66,000. These

paynents are to be received by the 16th of the nonth
(late fee: $5/day).
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Husband and Wfe will share equally in agreed upon

expenses related to their three non-m nor children,

i ncludi ng the education of their 18-year-old. There

are no mnor children.

The settlenment agreenent is silent as to whether the paynents are
to term nate upon the death of either party.

In 2004, petitioner nmade paynents to Von Bergen pursuant to
the settlenent agreenent totaling $12,000. He deducted those
paynments as alinony on his 2004 inconme tax return. Von Bergen
did not include the $12,000 paynents received frompetitioner as

al i nrony incone on her 2004 return.

Di scussi on

The parties dispute whether the paynents nade by petitioner
to Von Bergen are alinony and thus deductible by petitioner under
section 215. Resolution of this dispute depends on whether the
paynments, as a matter of law, term nate on the death of Von
Ber gen.

Section 215(a) provides a deduction to an individual equal
to the alinony or separate nai ntenance paynents paid during that
i ndividual’s taxable year. Section 215(b) defines alinony as any
paynment that is includable in the gross inconme of the payee under
section 71. Section 71(a) provides for the inclusion in incone
of any alinony or separate mai ntenance paynents received during
the taxable year. Section 71(b)(1) defines “alinmony or separate

mai nt enance paynent” as any paynent in cash if--
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(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
separate mai ntenance, the payee spouse and the payor
spouse are not nenbers of the sanme household at the
time such paynent is nade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

Under section 71(b)(1)(D), if the payor is liable for any
qual i fying paynent after the recipient’s death, none of the
related paynents required will be deductible as alinony by the

payor. See Kean v. Conm ssioner, 407 F.3d 186, 191 (3d G r

2005), affg. T.C. Meno. 2003-163. Whether a postdeath obligation
exi sts may be determned by the terns of the divorce or
separation instrunent or, if the instrunent is silent on the

matter, by State law. Mrgan v. Conm ssioner, 309 U S. 78, 80-81

(1940); see also Kean v. Conm ssioner, supra. The parties

di spute whether the paynents at issue neet the requirenent of
section 71(b)(1)(D). The parties are in agreenent that the
di vorce decree does not provide any conditions for the

term nation of these paynents. Respondent maintains that the

paynments made by petitioner to Von Bergen are not deductible from
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petitioner’s inconme as alinony under section 215(a) because the
obligation to nake the paynents does not term nate at the death
of either party under Georgia law. Petitioner contends that the
paynents are deducti bl e because he intended the paynents to be
al i nrony and because the settlenent agreenment did not specifically
state that the paynents do not term nate at the death of
petitioner or Von Bergen.

Al t hough section 71(b)(1)(D), as it was enacted in 1984,
originally required that a divorce or separation instrunent
affirmatively state that liability for paynents term nate upon
the death of the payee spouse in order to be considered alinony,
the statute was retroactively anended in 1986 so that such
paynments now qualify as alinony as long as term nation of such
liability would occur upon the death of the payee spouse by

operation of State |aw. Hoover v. Conm ssioner, 102 F.3d 842,

845-846 (6th Gr. 1996), affg. T.C Menp. 1995-183.

Under Georgia law, the obligation to pay periodic alinony
termnates at the death of either party, while the obligation to
pay lunp sumalinony in installnents over a period of tinme does

not. Wnokur v. Wnokur, 365 S.E.2d 94, 95 (Ga. 1988). The

Georgia Suprenme Court has held that the obligation to pay |unp
sum al i nrony does not term nate upon the death of either party
because lunmp sumalinony is in the nature of a property

settlenment, regardless of whether it is designated as alinony.
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Id. The Georgia Suprenme Court has al so established the follow ng
test to be used in determ ning whether particular paynents are
| ump sum al i nony payable in installnents, as opposed to periodic
alinmony: “If the words of the docunents creating the obligation
state the exact anount of each paynent and the exact nunber of
paynments to be made without other limtations, conditions or
statenents of intent, the obligation is one for |lunp sum alinony
payable in installnents.” |[d. at 96.

The settl enent agreenent between petitioner and Von Bergen
requires petitioner to pay “the sum of $66,000” to Von Bergen in
nont hly paynents of at |east $1,000. Although the exact nunber
of paynents woul d have varied if petitioner had paid nore than
the m ninmum $1,000 in any installnment, petitioner was not legally
obligated to pay to Von Bergen any nore than “the sum of
$66, 000”; if petitioner did not have the option in the settl enent
agreenent of paying nore than the required $1, 000 each nonth, he
woul d have been required by the settlenent agreenent to pay Von
Bergen exactly 66 paynents of $1,000 each. Petitioner’s
obligation to Von Bergen is for an exact sum payable in nonthly
install ments, which obligation is lunp sum alinony under Georgia
| aw and does not term nate upon the death of either the payee or
t he payor. Thus, we hold that the $12,000 paid to Von Bergen in
2004 pursuant to the settlenent agreenent between petitioner and

Von Bergen does not qualify to be deducted as alinony paid by



-7 -

petitioner under section 215. Sec. 71(b)(1)(D); see Mikherjee v.

Conmi ssioner, T.C Meno. 2004-98.

To reflect the foregoing,

Deci sion will be entered

for respondent.




