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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne
a $9,619.40 deficiency in petitioner’s 2003 Federal incone tax
and additions to tax of $2,164.37 under section 6651(a)(1),

$248. 21 under section 6654(a), and $529. 07 under section
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6651(a)(2).' Following a trial that was held on Septenber 11,
2006, we nust decide (1) whether petitioner had unreported incone
in the amounts determ ned by respondent, (2) whether petitioner
is liable for the 10-percent additional tax on early
distributions fromhis individual retirenent account (IRA), (3)
whet her petitioner is liable for the addition to tax determ ned
by respondent under section 6651(a)(1), (4) whether petitioner is
liable for the addition to tax determ ned by respondent under
section 6651(a)(2), (5) whether petitioner is |iable for the
addition to tax determ ned by respondent under section 6654, and
(6) whether the Court should inpose a penalty agai nst petitioner
pursuant to section 6673.

FI NDI NGS OF FACT

Sone of the facts of the case were stipulated and are so
found. Wen the petition was filed, petitioner resided in
Denver, Col orado.

Petitioner received a distribution of $43,331 fromthe
Publ i ¢ Enpl oyees Retirenent Association in 2003, for which he was
i ssued a Form 1099 that |isted $42,154 as taxable. Al so in 2003,
petitioner received $24 of stock proceeds from United Sharehol der

Services, Inc.

1 Unl ess otherwi se indicated, section references are to the
appl i cabl e versions of the Internal Revenue Code. Rule
references are to the Tax Court Rules of Practice and Procedure.
Some dol | ar anmounts have been rounded.
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Petitioner failed to file Federal inconme tax returns for
2002 and 2003, and he did not make any estimted tax paynents for
2003. In a notice of deficiency dated June 7, 2005, respondent
determ ned a deficiency and additions to tax in petitioner’s 2003
Federal incone tax. Attached to the notice of deficiency was
Form 4549, Inconme Tax Exam nation Changes, in which respondent
included in petitioner’s 2003 incone the anmount of $34, 378,
reflecting a taxable distribution of $42,154 and stock sal es of
$24. Petitioner was all owed a standard deduction of $4,750 and
one personal exenption of $3,050. The Form 4549 further provided
that petitioner was |iable for the 10-percent premature
di stribution additional tax in the anount of $4,215.40 on the
taxabl e portion of the distribution.

Petitioner tinely petitioned this Court. Follow ng a
hearing at which the Court granted in part respondent’s notion to
strike certain portions of the petition, the petition consists of
the foll ow ng:

FI RST ERROR

5. The notice of deficiency errs in its determ nation

that Petitioner was a person required to nake a return

pursuant to 26 U.S.C. 88 6012 or 6020(b).

6. The Conm ssioner nmade a determ nation pursuant to

26 U.S.C. 8§ 6020(hb).

7. The previous Exam nation/Audit was predicated on

an unsigned, unverified, “blank” Form 1040, simlar to

| RM Exhi bit 5.18.1-60, “Dumry” Form 1040.

8. Such a “null suni docunent violates 26 U S.C. 88

6061 & 6065 and is insufficient for |egal purpose, as

determned by Gbrac v. Cl1.R, US Tax C. 2003, 120
T.C. 163.




12. Second, the requirenent to make a return at 26
US C 86012 is “triggered” only when the Petitioner’s
i ncone exceeds the “exenpt anount.”

13. 26 U.S.C. §8 6012(a)(1)(D(ii) assigns the “exenpt
amount” the same meaning as § 151(d).

* * * * * * *

SECOND ERROR

* * * * * * *

39. Petitioner disputes the allegation he owes
$9, 619.40 as an increase in tax for tax year 20083.

* * * * * * *

CLAI M OF PETI TI ONER

42. First, Respondent alleges Petitioner received
“conpensation” or “renuneration” classified as a
“taxabl e distribution” in the amount of $42,154.00 in
2003.

43. Petitioner disputes the anpbunt as to accuracy.

44. Petitioner disputes the anount of the “taxable
distribution” as “gain” or “incone,” as it represents
total proceeds fromthe disbursenent of brokerage itens
and not a “net” anount.

* * * * * * *

50. Second, Respondent alleges Petitioner received
“conpensation” or “renuneration” classified as “stock
sal es” in the amount of $24.00 in 2003.

51. Petitioner disputes the amunt of “stock sal es” as
“gain” or “incone,” as it represents total proceeds
fromthe sale of brokerage itens and not the “net”
anmount .

* * * * * * *
TH RD ERROR
* * * * * * *

60. Petitioner disputes the allegation he owes $529. 07
as an | RC 6651(a)(2) penalty for 2003.



* * * * * * *

62. Petitioner disputes the allegation he
$2,164.37 as an | RC 6651(a)(1) penalty for

* * * * * * *

64. Petitioner disputes the allegation he
as an | RC 6654 penalty for 2003.

* * * * * * *

FOURTH ERROR

* * * * * * *

68. Petitioner disputes the allegation he
as interest under |IRC 6601 for 2003.

* * * * * * *

CLAIM OF PETI TI ONER

* * * * * * *

owes
2003.

owes $248. 21

owes $594. 47

87. Petitioner further disputes he owes a total

deficiency of $13,155.51 for tax year 20083.

* * * * * * *

FACTS UPON WHI CH PETI TI ONER RELI ES

* * * * * * *

97. The requirenment for making a return at 26 U S.C. §

6012 i s dependent upon 8§ 151(d).

98. 26 U S.C. 8§ 6012 only requires the making of a
return if Petitioner’s gross incone exceeds the

Congressional |l y assi gned “exenpt anount.”

* * * * * * *

RELI EF SOUGHT

* * * * * * *

120. The Petitioner is not liable for any
determ nation of penalties and/or interest

in the
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notice of deficiency, nor any underlying liability
determned by 26 U S.C. 88 6012 or 6020(b).

121. The Petitioner is not liable for any increase in
tax of $9,619.40 for tax year 2003, pursuant to 44

U S C § 3512.

122. The Petitioner is not liable for a penalty at 26
U.S.C. § 6651(a)(2) in the anpbunt of $529.07 for tax
year 2003, pursuant to 44 U S.C. § 3512.

123. The Petitioner is not liable for a penalty at 26
U S.C § 6651(a)(1) in the anobunt of $2,164.37 for tax
year 2003, pursuant to 44 U S. C. § 3512.

124. The Petitioner is not liable for a penalty at 26
U S.C 8 6654 in the ambunt of $248.21 for tax year
2003, pursuant to 44 U S.C. § 3512.

125. The Petitioner is not liable for interest under

| RC 6601 in the anobunt of $594.47 for tax year 2003,
pursuant to 44 U.S.C. § 3512.

126. The Petitioner is not liable for total
deficiencies in the amount of $13,155.51 for tax year
2003, pursuant to 44 U S.C. § 3512.

127. Conversely, the Respondent is liable to
Petitioner for an anount in excess of $2,500 as

rei nbursenent of any adm nistrative costs, court costs
and any ot her expenses Petitioner has expended by
reason of Respondent’s erroneous determ nation.

Petitioner failed to submt to the Court a pretrial
menor andum as required by the Court’s standing pretrial order.
On the day of trial, the Court filed respondent’s notion for
sanctions pursuant to section 6673. Petitioner failed to testify

at trial and rested his case after his opening statenent.

OPI NI ON
1. Unr eported | ncone
Section 61(a) provides that “gross inconme neans all incone
from what ever source derived”. Goss incone is an inclusive term

with broad scope, designed by Congress to “exert * * * *‘the ful

measure of its taxing power.’” Conm ssioner v. d enshaw d ass
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Co., 348 U. S. 426, 429 (1955) (quoting Helvering v. difford, 309

U S 331, 334 (1940)). Section 61 specifically lists pension
incone as includable in a taxpayer’s gross incone. Sec.
61(a)(11). Proceeds fromstock sales are |ikew se includable in
a taxpayer’s gross inconme. Thus, the distribution of $42, 154
that petitioner received fromthe Col orado Public Enpl oyees
Retirenment Association and the $24 in stock proceeds received by
petitioner from United Sharehol ders Services, Inc. are included
in petitioner’s gross inconme for 2003. Wile petitioner alleges
in his petition that he is entitled to reduce this incone to its
“net” anpbunt, the record contains no evidence that supports this
al | egati on.

2. 10- Percent Additional Tax on Early Distributions From | RAs

Section 72(t) generally provides that a taxpayer is |iable
for a 10-percent additional tax on early distributions froma
qualified retirement plan. See sec. 4974(c)(4). |In 2003,
petitioner received taxable distributions of $42,154 fromhis
| RA. Petitioner has not alleged or shown that he qualifies for
any exception to the 10-percent additional tax and is thus liable
for the additional tax on this anount.

3. Addition to Tax Under Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return when due “unless it is shown that such failure is

due to reasonabl e cause and not due to willful neglect”. The
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addition equals 5 percent for each nonth that the return is |late,
not to exceed 25 percent in total. The Comm ssioner has the
burden of production with respect to the liability of an

i ndividual for an addition to tax under section 6651(a)(1l). Sec.
7491(c). The burden of show ng reasonabl e cause under section

6651(a) remains on the taxpayer. Higbee v. Conm ssioner, 116

T.C 438, 446-448 (2001). “Reasonable cause” requires petitioner
to denonstrate that he exercised ordinary business care and
prudence and neverthel ess was unable to file his 2003 Feder al

income tax return by the due date. United States v. Boyle, 469

U S 241, 246 (1985); sec. 301.6651-1(c), Proced. & Adm n. Regs.
WIIlful neglect is defined as a “conscious, intentional failure

or reckless indifference.” United States v. Boyle, supra at 245.

We have found that petitioner did not file a tax return for
2003. On the record before us, we find that respondent has
satisfied his burden of production wth regard to the section
6651(a) (1) addition to tax. See sec. 7491(c); Higbee v.

Conmi Ssi oner, supra. Petitioner has neither offered an

explanation for his failure to file nor produced evidence to
establi sh any reasonabl e cause for his failure to file the
return. W sustain respondent’s determ nation of an addition to

tax under section 6651(a)(1).
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4. Addition to Tax Under Section 6651(a)(2)

Section 6651(a)(2) generally inposes an addition to tax for
a failure to pay tinely the anount of tax shown on a Federa
income tax return. The addition to tax under section 6651(a)(2)
applies only when an anount of tax is shown on a return. Cabirac

v. Comm ssioner, 120 T.C 163, 170 (2003). Petitioner did not

file a return for 2003. At trial, the Court admtted a certified
Form 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, covering petitioner’s 2003 tax year. The Form
4340 indi cates that respondent prepared a substitute for return
on March 11, 2005. The record also includes an Individual Master
File Tax Modul e for petitioner dated Septenber 19, 2005; the Form
4549, Incone Tax Exam nation Changes, pertaining to petitioner’s
2003 tax year and dated April 8, 2005; and a Form 13496, |IRC
Section 6020(b) Certification, pertaining to petitioner’s 2003
tax year and dated April 8, 2005.

A return nmade by the Secretary under section 6020(b) is
treated as “the return filed by the taxpayer for purposes of
determ ning the anount of the addition” under section 6651(a)(2).

Sec. 6651(Qg)(2); Weeler v. Comm ssioner, 127 T.C. No. 200

(2006). The return nust satisfy the requirenents of section
6020(b), which provides as foll ows:
SEC. 6020(b). Execution of Return by Secretary.--

(1) Authority of secretary to execute return.--1f
any person fails to nmake any return required by any
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internal revenue |aw or regul ation nmade thereunder at
the tinme prescribed therefor, or makes, wllfully or
otherwi se, a false or fraudulent return, the Secretary
shal | make such return fromhis own know edge and from
such informati on as he can obtain through testinony or
ot herw se.

(2) Status of returns.--Any return so nmade and
subscri bed by the secretary shall be prima facie good
and sufficient for all |egal purposes.
We have on several occasions addressed what constitutes a

section 6020(b) return. See Weeler v. Comm ssioner, supra. In

Wheel er, we noted that the Comm ssioner’s burden of production
Wth respect to the section 6651(a)(2) addition to tax requires
that the Comm ssioner introduce evidence that a return show ng
the taxpayer’'s tax liability was filed for the year in question
and that in a case in which the taxpayer did not file a return
t he Comm ssioner nust introduce evidence that an SFR sati sfying

the requirenents of section 6020(b) was nmade. \Weeler v.

Conmi ssi oner, supra; see Cabirac v. Conm ssioner, supra. Here,

respondent did not prove that an SFR neeting the requirenents had
been made for 2003. Because the record does not contain evidence
that petitioner failed to pay tax shown on a return for 2003, we
concl ude that respondent has failed to satisfy his burden of
producti on under section 7491(c) with respect to the section
6651(a)(2) addition to tax.

5. Addition to Tax Under Section 6654

Respondent determ ned that petitioner underpaid his

estimated inconme tax and is liable for an addition to tax under
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section 6654 for 2003. Section 6654 inposes an addition to tax
on an individual taxpayer who underpays his estimated tax. The
addition to tax is calculated with reference to four required

instal |l ment paynents of the taxpayer’s estimated tax liability.

Sec. 6654(c)(1l); Weeler v. Conm ssioner, supra. Each required

install ment of estimated tax is equal to 25 percent of the

requi red annual paynent. Sec. 6654(d)(1)(A). The required
annual paynent is generally equal to the lesser of (1) 90 percent
of the tax shown on the individual’s return for that year (or, if
no return is filed, 90 percent of his or her tax for such year),
or (2) if the individual filed a return for the i medi ately
precedi ng taxabl e year, 100 percent of the tax shown on that

return. Sec. 6654(d)(1)(B); Weeler v. Conm ssioner, supra. The

due dates of the required installnents for a cal endar year
t axpayer are April 15, June 15, and Septenber 15 of the cal endar
year in question and January 15 of the follow ng year. Sec.

6654(c) (2); Weeler v. Comm Sssioner, supra.

Respondent produced evi dence establishing that petitioner
did not file a return for 2003 and that petitioner had an i nconme
tax liability of $9,619.40 for 2003. The evidence was sufficient
to permt the Court to nake the analysis required by section

6654(d)(1)(B)(i). See Wieeler v. Conm ssioner, supra. Because

petitioner did not file a return for the preceding taxabl e year,

2002, respondent has net his burden of producing evidence that
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petitioner had a required annual paynent for 2003 payable in
install ments under section 6654; analysis by the Court under
section 6654(d)(1)(B)(ii) does not apply. See id. Respondent
has nmet his burden of production under section 7491(c) with
respect to the section 6654 addition to tax, and we sustain
respondent’ s determ nation.

6. Section 6673(a)(1) Penalty

Respondent noves the Court to inpose a penalty on petitioner
under section 6673. Section 6673(a)(1l) authorizes this Court to
require a taxpayer to pay to the United States a penalty not in
excess of $25,000 whenever it appears that proceedi ngs have been
instituted or maintained by the taxpayer primarily for delay or
that the taxpayer's position in such proceeding is frivol ous or
groundl ess. A taxpayer’s position is frivolous or groundless if
it is “‘contrary to established | aw and unsupported by a
reasoned, col orable argument for change in the law’'” WIIlians

v. Comm ssioner, 114 T.C. 136, 144 (2000) (quoting Col eman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986)). W find that

petitioner has advanced frivol ous and groundl ess statenents,
contentions, and argunents. W further find that petitioner has
instituted this proceeding primarily for delay. Under the

ci rcunst ances presented, we shall inpose on petitioner a penalty

in the amount of $2, 000.



To reflect the foregoing,

An appropriate order and

decision will be entered under

Rul e 155.



