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R determ ned deficiencies and additions to tax
agai nst Ps and hundreds of other taxpayers who then
si gned “piggyback agreenents” wth R agreeing to be
bound by the outcone of selected test cases involving
tax shelter prograns pronoted by K Before trial of
the test cases, R s trial attorney, with his imedi ate
supervisor, entered into a secret settlenment (not
di scl osed to R s managenent, the attorney for other
test case petitioners, or the Tax Court) with D
attorney for test case petitioners T, arranging refunds
to the Ts sufficient to pay Ds attorney’s fees as
consideration for the Ts’ staying in the test case
array and T's testifying at trial. After the Court
upheld R s determ nations and entered decisions in
favor of Rin the test cases, R s managenent discovered

These cases have been consolidated for the sol e purpose of
deciding the notions currently before the Court.
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the settlenment and disclosed it to the Court. The
Court entered decisions in favor of the Ts in
accordance with the settlenent but allowed the adverse
determ nati ons agai nst other test case petitioners to
stand. The other test case petitioners appeal ed the
Court’ s deci sions agai nst them

After R s managenent had di scovered the settl enment
and disclosed it to the Court and while the other test
cases were on appeal, R nmade a bl anket settlenent offer
to Ps and ot her non-test-case petitioners that was |ess
advant ageous to taxpayers than the T settlenent. Ps
accepted R s offer, and Ps’ counsel and R signed
stipul ated decisions in accordance with the terns of
the offer, which were entered as decisions by the
Court.

The Court of Appeals ultimately held that the
m sconduct of R's attorneys in arranging and failing to
di scl ose the settlenent wwth the Ts constituted “fraud
on the court”. It mandated that “terns equivalent to
those provided in the settlenent agreenment with [the
Ts] and the I RS’ be extended to “appellants [test case
petitioners] and all other taxpayers properly before
this Court.” D xon v. Conm ssioner, 316 F.3d 1041,
1047 (9th Gr. 2003), revg. and remanding T.C Meno.
1999- 101, supplenented by T.C Menp. 2000-116. Ps now
seek to have their stipul ated decisions vacated so they
can becone entitled to the benefit of the T settlenent.

Hel d, because Ps and their counsel had becone
aware of the m sconduct of R s attorneys and of the
pendi ng appeal s by test case petitioners when they
entered into their stipul ated decisions, Ps are not
entitled to have those decisions vacat ed.

Declan J. O Donnell and Robert Al an Jones, for petitioners.

Henry E. O Neill, for respondent.
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MEMORANDUM CPI NI ON

BEGHE, Judge: This matter is before the Court on
petitioners’ notions for leave to file notions to vacate
stipul ated decisions entered nore than 12 years ago in the above-
nunber ed dockets. The notions for |eave, which have been fil ed,
are acconpani ed by notions to vacate, which have been | odged.
The i ssue presented by the | odged notions is whether stipul ated
deci sions previously entered should be vacated because of fraud
on the Court. W have followed our practice of exam ning the
merits of the |odged notions in deciding whether to grant | eave
to file them? W decide that the notions for leave to file
notions to vacate shoul d be deni ed.
Backgr ound

Petitioners’ notions have been made in the context of the
difficult, protracted, and ongoing litigation commencing with

D xon v. Comm ssioner, T.C. Meno. 1999-614 (Dixon I1),® revd. and

remanded sub nom DuFresne v. Comm ssioner, 26 F.3d 105 (9th G

1994), on remand D xon v. Comm ssioner, T.C Mnp. 1999-101

(Dixon I'11), supplenented by T.C. Meno. 2000-116 (Di xon 1V),
revd. and remanded 316 F.3d 1041, 1047 (9th Cr. 2003) (D xon V).

For purposes of these notions, we take judicial notice of our

°See infra note 28.

3See infra note 10 regarding D xon |
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findings in Dixon IIl and IV, as nodified by D xon V. O herw se,
the pertinent facts, as set forth in petitioners’ notions and the
oppositions thereto, and as summari zed in this “Background”
section of our opinion, are undi sputed.*

Respondent determ ned deficiencies of $935 in petitioners’
Federal inconme taxes for their taxable year 1983, $3,523 for
their taxable year 1984, and $2,744 for their taxable year 1986.
For all 3 years, respondent also determned that petitioners were
liable for additions to tax for negligence or intentional
di sregard of rules or regulations under section 6653(a)(1) for
1983 and 1984 and under section 6653(a)(1)(A) for 1986, with

i ncreased interest under section 6653(a)(2) for 1983 and 1984 and

“Motions simlar to those under consideration herein have
been filed and | odged by other taxpayers, nost of whom were
represented by Messrs. O Donnell and Jones when they settled
their cases and who continue to be represented by themin
connection wth their pending notions. |In addition, simlar
nmotions by still other taxpayers, sone represented by Messrs.

O Donnel | and Jones and sone represented by other attorneys, have
not been filed or |odged by the Court for technical reasons and
have been returned to the taxpayers’ attorneys.

Still other notions have been filed and | odged on behal f of
t axpayers who signed stipul ated deci sions that were entered
before discovery and revel ation of the settlenents in the test
cases whose conceal nent was ultimately held in Dixon V to
constitute fraud on the Court. In two such cases, Kahle v.
Comm ssi oner, docket Nos. 24558-84 and 38976-84, in which the
stipul ated decisions were agreed to and entered after publication
of the Court’s opinion in Dixon Il and before the discovery and
revel ati on of the Thonpson settlenent, respondent has conceded on
the record that the taxpayers are entitled to have their
stipul at ed deci sions vacated so that they can becone entitled to
the benefits of the Thonpson settlenent as nmandated by the Court
of Appeals for the Ninth Crcuit in D xon V.
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under section 6653(a)(1)(B) for 1986.° For 1984, respondent also
determned an addition to tax of $880.75 under section 6661 for
substanti al understatenment of tax.

Petitioners, originally proceeding pro se, filed a petition
inthis Court on June 2, 1987, seeking a redeterm nation of the
deficiency, additions to tax, and additional interest determ ned
by respondent for the year 1983. On July 18, 1988, petitioners
filed a simlar petition wwth respect to their 1984 taxabl e year,
and on Novenber 14, 1988, they filed their petition with respect
to their 1986 taxable year. When petitioners filed their
petitions, they resided in Wstl ake Village, California.

The Kersting Project

The deficiencies, additions to tax, and interest stenmed
frompetitioners’ participation in tax shelter prograns pronoted
by Henry F. K. Kersting (M. Kersting). Respondent issued the
notices of deficiency to petitioners in furtherance of a project,
called the Kersting project, that respondent had established
regardi ng those prograns. Respondent al so sent notices of
deficiency to other taxpayers who had participated in the
Kersting prograns. Utimtely, nore than 1,800 cases ari sing

from di sal | owance of deductions clainmed by participants in the

SUnl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Kersting prograns were filed in this Court. Respondent assigned
the role of Kersting project attorney to Kenneth W MWade (M.
McWade), an attorney in the Internal Revenue Service (IRS)
District Counsel’s office in Honolulu, Hawaii .

The Tax Court cases generated by the Kersting project were
assigned to Judge WIlliam A Goffe (Judge CGoffe) for disposition.

M. Kersting took an active role in opposing respondent’s
enforcenment activities against his tax shelter progranms. In a
letter dated March 1, 1985, M. Kersting informed Kersting
program participants that he had retained attorney Brian Seery
(M. Seery) to represent themin the Tax Court at no charge.
After M. Seery entered his appearance in many of the Kersting
project cases in this Court, he and M. MWde di scussed
settlenment options for the cases, as well as procedures for
trying them

Respondent’s Pretrial Settlenent Ofer

During 1982 through 1986, respondent had in effect an
official settlenent offer for the Kersting tax shelter prograns.
The offer permtted the participants to resolve their cases by
agreeing to pay deficiencies that averaged 7 percent |ess than
those determined in their deficiency notices. The 7-percent
reduction of the deficiencies reflected a deduction equal to an
average of the participants’ actual out-of-pocket expenses in

approxi mately 25 Kersting project cases. Fromrespondent’s
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perspective, the 7-percent reduction settlenent offer was
equivalent to allowng a theft |oss deduction in the year of
paynent . ©

In addition to reducing the deficiencies by 7 percent,
respondent’s offer incorporated other concessions and
adjustnents: (1) To concede the negligence addition to tax and
i ncreased interest inposed on tax-notivated transactions pursuant
to section 6621(c); (2) to concede an annual deduction under
section 162 or 212 for certain “leasing” programparticipants for
expenses that exceeded the out-of-pocket adjustnment; (3) to
concede the deficiency in full to participants in one particular
program who could show that funds paid to their children did not
give rise to constructive receipt of incone by the parents; and
(4) to make appropriate adjustnents if the participant had
reported a capital gain upon the surrender of stock certificates
to M. Kersting. Respondent’s purpose in offering these
concessions and adjustnents was to provide simlar treatnent for
all Kersting program participants who wi shed to settle their
cases.

Al though District Counsel generally is expected to adhere to

the terns of an official project settlenent offer, once a tax

®Respondent’ s position represented an additional concession
insofar as the allowance of a theft |oss deduction for paynents
i nduced by m srepresentation is postponed until the year of
di scovery of the theft. See sec. 165(e); Bellis v. Conm ssioner,
61 T.C. 354, 357 (1973), affd. 540 F.2d 448 (9th Cr. 1976).
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shelter project, such as the Kersting project, is assigned to a
particular D strict Counsel’s office, that office has the
authority to settle any individual case in the project. District
Counsel has the authority in special circunstances to settle
i ndi vidual tax shelter project cases on a basis different from
the project settlenment offer.

By Septenber 1986, Messrs. McWade and Seery agreed to nodify
the 7-percent reduction settlenent offer to incorporate a new
feature they called the “burnout” in cases involving nore than 1
taxabl e year. Under this feature, the interest on a taxpayer’s
total unpaid deficiencies for the first and second years of tax
ltability would not begin to accrue until the due date for the
second year. The burnout thus postponed for a year the accrual
of interest on the first year’s deficiency and reduced the total
interest that accrued on the deficiencies for both years. This
was acconplished by zeroing out the taxpayer’s agreed deficiency
for the first year and adding it to the agreed deficiency for the
second year

The record does not disclose whether petitioners were aware
of respondent’s pretrial settlenent offer; in any event,
petitioners did not enter into a settlenent before trial.

The Test Case Procedure

It woul d have been a daunting task to try the cases of the

hundreds of simlarly situated Kersting program partici pants who
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did not accept respondent’s pretrial settlenent offer. In June
1986 Messrs. Seery and McWade addressed the problem by decidi ng
to enploy a test case procedure. Under that procedure, a few
typi cal cases are selected as test cases, while the petitioners
whose cases are not selected as test cases are encouraged to
execute a piggyback agreenent; i.e., a stipulation to be bound by
the outcone of the test cases.

Petitioners and respondent entered into piggyback agreenents
providing that petitioners’ cases would be resol ved in accordance
with the outcone of the final decisions in the test cases. The

pertinent dates are as foll ows:

Taxabl e Docket Dat es of Execution Dat e of
Year No. Petiti oners Respondent Filing
1983 15673- 87 Undat ed 9/ 08/ 87 9/ 11/ 87
1984 18551- 88 10/ 20/ 88 10/ 27/ 88 10/ 31/ 88
1986 29249- 88 2/ 16/ 89 2/ 23/ 89 2/ 27/ 89

Petitioners, who were still proceeding pro se, signed their

pi ggyback agreenments. M. MWade signed petitioners’ piggyback
agreenents on behalf of respondent.

Pretrial Proceedings in the Test Cases

Anmong t hose petitioners whose cases Messrs. Seery and McWade
selected to be test cases were M. Seery’s clients Jerry and
Patricia A Dixon (the D xons), plus six other couples and an
i ndividual. The experience of the Dixons typified the experience
of the other test case petitioners. The Di xons’ deficiencies

were for the taxable years 1977 through 1981 and total ed
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$102,856. Respondent further determ ned that the D xons were
Iiable for negligence additions for 1977 through 1980 under
section 6653(a) and for 1981 under section 6653(a)(1l). The
deficiencies and negligence additions so determ ned were
attributable to their participation in Kersting tax shelter
progr ans.

The test case petitioners also included John R and Maydee
Thonpson (the Thonpsons) and M. and Ms. John R Cravens (the
Cravenses).’ The Thonpsons’ deficiencies were for the taxable
years 1979 through 1981 and total ed $79, 293. Respondent further
determ ned that the Thonpsons were liable for additions to tax
for negligence for 1979 and 1981 and for increased interest for
1981 pursuant to section 6621(d),® as well as a late filing
addition to tax for 1981 under section 6651(a). The
deficiencies, negligence additions, and increased interest were
attributable to their participation in Kersting tax shelter
prograns. The Thonpsons filed a petition in this Court seeking
review of the deficiencies, increased interest, and additions,

with M. Seery as their counsel

M. Seery particularly wished to include the Cravenses as
test case petitioners because they treated their paynents to M.
Kersting to participate in the prograns as basis reductions that
resulted in their reporting capital gains on termnating their
interests in the prograns.

8Sec. 6621(d) was redesignated sec. 6621(c) by the Tax
Ref orm Act of 1986 (TRA), Pub. L. 99-514, sec. 1511(c)(1)(A)-(0O),
100 Stat. 2744. We will hereinafter refer to the provision as
sec. 6621(c).
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The Thonpsons had previously hired another attorney, Sanuel
M Huestis (M. Huestis), to prepare an estate plan for them In
a letter dated Cctober 28, 1986, M. Huestis expressed concern to
M. Seery about M. Seery’ s apparently close association with M.
Kersting. M. Heustis said M. Seery could be viewed as having a
conflict of interest between M. Kersting and the participants in
the Kersting prograns, and that any resulting harmto the
Thonmpsons could result in an action against M. Seery for
“prof essional negligence”. On October 31, 1986, M. Seery filed
a notion to withdraw as counsel for the Thonpsons in their
docket ed cases, which the Court granted.

In ruling on a subsequent notion, Judge CGoffe observed that
M. Seery m ght have a conflict of interest if he represented
both petitioners and M. Kersting. M. Seery subsequently filed
nmotions to withdraw as counsel in the Kersting project cases
(both test cases and nontest cases), citing concerns about a
possi ble conflict of interest. The Court granted M. Seery’s

not i ons. °

°On Nov. 7, 1986, M. Seery had filed a notion to change the
pl ace of trial of the test cases from Maui to Honolulu. M.
Seery asserted that a trial in Maui would be inconvenient and a
hardship to M. Kersting, who |ived and operated a business in
Honol ulu. On Nov. 14, 1986, the Court denied that notion, noting
that the nmotion “inplies that * * * [M. Seery] represents not
only petitioners but also Henry Kersting, the pronoter of the tax
shelters which are the subject of this litigation.” The Court
went on to observe that, if M. Seery were representing both M.
Kersting and petitioners, the dual representati on would
constitute a conflict of interest. The Court attached to the

(continued. . .)
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Addi tional Attorneys Engaged by M. Kersting

M. Kersting then engaged attorneys Robert J. Chicoine (M.
Chicoine) and Darrell D. Hallett (M. Hallett) to represent the
test case petitioners. Messrs. Chicoine and Hallett agreed to do
so with the understandi ng they woul d not represent M. Kersting.
Early in January 1987, they entered their appearances for the
Di xons and the other test case petitioners and pronptly filed
notions to suppress evidence seized in 1981 from M. Kersting' s
of fice. Throughout 1987, Messrs. Chicoine and Hallett also
negotiated with M. MWde to settle the test cases. They
ultimately reached an oral agreenment with M. MWde for a
settlenment in which respondent woul d concede 20 percent of the
proposed deficiencies; in letters dated February 9, 1988, they
di scl osed this proposed settlenent to the test case petitioners
and to non-test-case petitioners who had inquired about the
possibility of a nore advantageous settlenment. The proposed 20-
percent reduction settlenent displeased M. Kersting; on February
20, 1988, he wote to Messrs. Chicoine and Hallett that “1 hereby
revoke your appoi ntnment as counsel for the test cases”. In Apri

1988, Messrs. Chicoine and Hallett inforned the test case

°C...continued)
order copies of several authorities concerning conflicts of
interest, including Adans v. Conm ssioner, 85 T.C 359 (1985).

I'n an Opinion dated Feb. 11, 1988, this Court held that it
| acked power to suppress evidence seized froma third party not
before the Court. See Dixon v. Conm ssioner, 90 T.C. 237 (1988)
(Di xon 1).
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petitioners they would withdraw as counsel because of a
di sagreenent with M. Kersting. M. Kersting then engaged
attorney Joe Alfred lzen, Jr. (M. lzen), to represent the test
case petitioners at trial.

The Thompsons Hre M. DeCastro

The Thonpsons and the Cravenses did not engage Messrs.
Chicoine and Hallett. Instead, M. Huestis hel ped the Thonpsons
find attorney Luis C. DeCastro (M. DeCastro) as their
replacenent for M. Seery. In Novenber 1986, the Thonpsons
engaged M. DeCastro to represent thembefore this Court. The
Cravenses did not hire counsel to represent themin their test
cases. Thus, nost of the test case petitioners, including the
Di xons, continued to be represented by an attorney sel ected by
M. Kersting. The Thonpsons and the Cravenses, however,
continued as test case petitioners who were not represented by
counsel engaged by M. Kersting.

The Thonpson Settl enent

I n Decenber 1986, M. MWade and his supervisor, District
Counsel WIlliamA Sinms (M. Sins), entered into contingent
settlement agreenents with the Cravenses regarding their test
cases and with M. DeCastro regardi ng the Thonpsons’ test cases.
For purposes of the present notions, only the details of the
Thonpson settl enent are rel evant, but we nust describe it in sone

detail. By Decenber 1986, M. MWide had negotiated a settlenent
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with M. DeCastro calling for reduction of the Thonpsons’ tota
deficiencies fromthe $79,293 originally determned in their
statutory notices to $64, 425, a reduction of 18.8 percent.!! The
settlenment also elimnated all additions to tax and the increased
interest rate under section 6621(c) for 1981. The settl enent

al so incorporated the burnout feature, conbining the agreed
deficiencies for the years 1979 and 1980 in the year 1980.

On Decenber 23, 1986, M. MWade sent M. DeCastro decision
docunents incorporating the above-described settlenment. The
transmttal letter stated:

As previously indicated, the Decision docunents in

John R and Maydee Thonpson will not be filed with the
Court until the Decision becones final in the test

cases. In the interim the Thonpsons can nmeke an
advance paynent, as discussed at our conference, and
stop the accrual of any additional liability for

i nterest.

M. DeCastro executed the decision docunents on behalf of the
Thonpsons. Neither M. MWade nor M. Sins communi cated the
terms or existence of the Thonpson settlenent to their superiors
in the Ofice of Chief Counsel

On Decenber 30, 1986, the Thonpsons paid $59, 545 as interest
on their then-agreed deficiencies, tinmed to take advantage of the

full deductibility of that interest for taxable years begi nning

1Respondent | ater indicated that M. MWade's agreenent to
reduce the Thonpsons’ deficiencies by 18.8 percent reflected
“increased litigation hazards caused by the Mtion to Suppress
Evi dence” filed by Messrs. Chicoine and Hallett that was
ultimately denied in D xon |
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before January 1, 1987. See TRA sec. 511(b), 100 Stat. 2246.
The paynent was nmade with two checks, one of which, for $34, 000,
was originally dishonored. The Thonpsons repl aced the $34, 000
check early in 1987.12 On June 15, 1987, pursuant to further
negoti ati ons, the Thonpsons paid the total proposed deficiencies
of $63,000, in order to halt further accrual of interest on the
deficiencies.®® By June 1987, their paynents to the Interna
Revenue Service with respect to the taxable years 1979 t hrough
1981 total ed $121, 770.

Shortly before trial of the test cases in this Court in
January 1989, Messrs. McWade and DeCastro reached an oral
agreenent (the new agreenent) in the Thonpsons’ cases calling for
reduction of the agreed deficiencies for 1979, 1980, and 1981 to
zero, $15,000, and $15, 000, respectively. The purpose of this
reduction was to generate refunds to the Thonpsons fromthe

$121, 770 they had previously paid toward satisfaction of the

2n March 1987, M. MWade agreed to reduce the conbined
deficiency of the Thonpsons for 1979 and 1980 from $34,425 to
$33, 000, bringing the reduction in total deficiencies to
approxi mately 20 percent. The record does not disclose why M.
McWade agreed to that reduction, although simlar 20-percent
reduction settlenents were |later offered to the clients of
Messrs. Chicoine and Hallett. M. DeCastro conmunicated this
proposed reduction to his clients, but apparently he did not
execut e deci sion docunents confirm ng the Thonpsons’ acceptance
of this |owered anount.

13The Thonpsons paid this amount with a check for $63, 000;
respondent credited $775 to their taxable year 1988, a year not
then before the Court. The bal ance of $62,225 was credited to
their liabilities for their taxable year 1979.
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previously agreed deficiencies and interest. The refunds,
estimated to exceed $60, 000, were to be used to pay M.
DeCastro’s fees in connection with the test case trial.
Moreover, if the results of the trial were nore favorable to the
Thonpsons than the new agreenent, they would be entitled to the
results of the trial. On August 3, 1989, M. DeCastro wote a
letter to M. MWade, reducing the new agreenent to witing. M.
McWade signed the letter and returned it to M. DeCastro.

When Messrs. McWade and DeCastro reached the new agreenent,
respondent’s official settlenment policy still provided for a 7-
percent reduction in determ ned deficiencies, elimnation of the
negl i gence additions, and other mnor concessions. This was
notw t hstandi ng that sone petitioners’ attorneys, including M.
DeCastro and Messrs. Chicoine and Hallett, had previously
negoti ated 20-percent reduction settlenents on behalf of sone of
their clients. The new agreenent, however, reduced the
Thonpsons’ determ ned deficiencies for the years at issue from
$79, 293 to $30, 000--a reduction of 62 percent. The new agreenent
was thus a nuch nore substantial deviation fromrespondent’s
official settlenent policy. Messrs. Sinms’s and McWade’' s
superiors did not approve the new agreenent. They did not
di scover the new agreenent until after this Court had tried the

test cases and issued its opinion and initial decisions therein.
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Posttrial Proceedings in the Test Cases

On Decenber 11, 1991, the Court, through Judge CGoffe, issued

its opinion in Dixon v. Conm ssioner, T.C Meno. 1991-614 (D xon

1), sustaining alnost all respondent’s determ nations that the
Kersting prograns in issue |acked substance for tax purposes.

In February 1992, M. Kersting sent a |lengthy “Dear Friend”
letter to the participants in his prograns. He advised them

We cane to tal k about the escape routes open to
essentially all of us as a result of the adverse
decision in US Tax Court. There is first the road to
San Franci sco where we plan to point out to the 9th
Circuit [Court] of Appeals the itens of “reversible
error” with which the Judges opinion is |aced and the
procedural flaws which had been disregarded by the
Judge even though he was bound by law to take theminto
consideration. The appeal is being prepared by Joe

| zen and shall be filed tinely in due course.

* * * * * * *

To nmy total exhilaration there was not a single voice
of disgruntlenment or dissent at either the neeting in
Houston or Los Angeles. On the contrary, there was
unani nous support for the appeal at the 9th Crcuit

[ Court] of Appeals in San Francisco and for continuing
efforts to right the wong we have been subjected to in
US Tax Court. * * *

M. Kersting's letter also warned the participants in his
prograns that “IRS soldiers * * * will begin another harassnment
canpai gn soon in order to break down your wllingness to resist.
It would be well within their character.” Accordingly, he
advi sed:

In anticipation of this we have forned a defense team

of attorneys who have indicated their willingness to
provide the shield for you if you get singled out for
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direct nolestation. | have nmet with the attorneys

several tines over the last 10 days or so and | have

convinced nyself of their skills and conpetency.

Mor eover, they seemto have the nost inportant trait in

dealing with the Revenue Service, nanely fearl essness.

It is the distinction which nmakes the difference. The

IRS is to us a form dable and threateni ng adversary.

We need the presence of someone who can provide the

bal ancing force and the el enent of stabilization. |

Wil include with this letter a copy of the business

card of the attorney | have in mnd. * * *
The copy of the business card bore the nane “R A J. Limted,
Robert Al an Jones, Esq., President”.

Subsequently, M. Jones and attorney Declan J. O Donnel
announced the “Henry Kersting Tax Defense G oup”. A “Defense
G oup” brochure, created in May 1992 and stanped “adverti sing
material”, describes the | egal services Messrs. O Donnell and
Jones would offer to Kersting program participants. The brochure
i ncludes a description of the qualifications and practice
backgrounds of Messrs. O Donnell and Jones, along with retainer
agreenents and copi es of rel evant nenoranda and correspondence.
One such nmenorandum entitled “Status of the Kersting Cases”, was
signed by M. O Donnell and dated May 12, 1992. It advised that
nmost of the Kersting program participants had execut ed piggyback
agreenents to be bound by the results in the test cases. It
st at ed:

The Di xon case was decided for the Governnent and

agai nst the six Petitioners. The opinion of Judge

CGoffe was filed on Decenber 11, 1991, and the Appeal

deadline date is June 11, 1992. M. Joe |lzen of

Houst on, Texas, represents the |ead case Petitioners
and wi Il handle the Appeal. * * *
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The nmenorandum further advised that Messrs. O Donnell and
Jones had “a Programto abate |.R S. activity against its’ [sic]
clients until the dispute is finally resolved by Appeal.

Encl osed herewith is a letter fromM. Alan Jones to M. Kenneth
McWade, I RS District Counsel, which establishes this treaty.”

Anot her nmenorandum dated May 18, 1992, entitled
“Rel ationship to Henry Kersting”, discussed Messrs. O Donnell’s
and Jones’s request to assist in preparing the taxpayers’
appellate brief in the appeal of the test cases. It quoted a
communi cation from M. Kersting to M. lzen as foll ows:

Joe lzen - Joe - You probably know by the nmessages |eft

at your office that Al an Jones and Decl an O Donnel

have been trying to reach you for several days. They

need to talk to you for all sorts of reasons as they

are representing now a nunber of our nutual clients.

Mor eover, they have devel oped certain contributions to

the Appeal to be filed at the Ninth Grcuit Court of

Appeal s in San Francisco of which you should know as

you are formulating the Briefs. | w sh you woul d take

the tinme and return their calls. Henry. 05/11/92.

In the nmeantine, in March 1992, this Court had entered
decisions in the test cases in accordance with its opinion in
favor of respondent. The test case petitioners (wth the
exception of the Thonpsons and the Cravenses) appeal ed the
decisions in their cases to the U S. Court of Appeals for the
Ninth Crcuit.

After entry of the decisions in the test cases, M. MWde

attenpted to have respondent’s Col |l ection D vision assess

deficiencies in the Thonpson and Cravens cases in accordance with
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the previously undi sclosed settlenment agreenents rather than in
accordance with the decisions entered by the Court. M. MWade’s
attenpts alerted senior officials in the I RS Regi onal Counsel’s
O fice to the new agreenent reached by Messrs. Sins, MWde, and
DeCastro before trial. These senior officials determ ned that
t he new agreenent was unaut horized. At their behest, on June 9,
1992, respondent filed notions for leave to file notions to
vacate the decisions entered in the Thonpson and the Cravens
cases and one other test case.!* Respondent requested the Court
to conduct an evidentiary hearing to determ ne whether the
agreenents wth the Cravenses and the Thonpsons had affected the
trial of the test cases or the ensuing decisions of the Court.
On or about June 11, 1992, the I RS Regional Counsel decided that
Messrs. Sinms and McWade shoul d be renmoved fromthe Kersting
proj ect cases, and that responsibility for the project should be
reassigned to other District Counsel attorneys. The Deputy
Regi onal Counsel reassigned all 15 test case dockets to Thomas A
Donbr owski (M. Donbrowski) and all the nontest cases in the
project to Henry E. O Neill (M. ONeill).

On June 22, 1992, this Court granted respondent’s notions to
vacate decisions in the Thonpson and Cravens cases. The Court

ordered the parties to file agreed decisions with the Court, or

¥“'n addition to the cases of the Thonpsons and the
Cravenses, respondent al so sought to vacate the decision entered
agai nst test case petitioner Ral ph J. R na.
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ot herwi se nove as appropriate. The Court denied respondent’s
request for an evidentiary hearing. 1In a separate order filed
the sanme date, the Court denied respondent’s notion to vacate the
decision filed in the case of Ralph J. R na, the test case
petitioner in docket No. 17640-83, stating:

The Court has reviewed the testinony of Cravens, the

testi nony of Thonpson, the stipulated facts and

stipulated exhibits relating to the Cravenses and the

Thonpsons, and the exhibits offered through Thonpson as

a wtness. The Court finds that these reviewed itens

had no material effect on the opinion which the Court

filed on Decenber 11, 1991, as that opinion relates to

petitioner Rina. |If the reviewed itens were stricken

fromthe record, the Court would file an opinion in al

mat erial respects |like the opinion it filed on Decenber

11, 1991 (wth the exception of certain portions

relating specifically and expressly to the Cravenses or

t he Thonpsons), and the Court’s findings, analyses, and

conclusions relating to petitioner R na would remain

the sane. * * *

Two days after the Court’s order and deci sion denying the
notion to vacate the decision in M. R na s case, Messrs.
O Donnell and Jones wote M. Donbrowski a joint letter, dated
June 24, 1992, concerning further proceedings in the Kersting
project cases. In that letter, Messrs. O Donnell and Jones
informed M. Donbrowski that they represented “about one-hundred
Petitioners” and that they understood M. Donbrowski had repl aced
M. MWade as respondent’s counsel “because of an ethical concern
regarding the inpropriety of two settlenment offers * * * secretly
extended to M. Cravans [sic] and M. Thonpson who testified for

the |.R S. at the Dixon Trial.”
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The letter further reported on the status of the cases as
fol |l ows:

The Mdtions for Leave to File Motions to Vacate

were granted as to cases not on Appeal and a simlar

Motion (to remand rather than vacate judgnment) is

pending in the Nnth Grcuit Court of Appeals as to the

cases on Appeal .

More recently, J. Goeffe [sic] has denied the

Motion to vacate. He has decided that the newy

di scl osed “Contingent Settlenents” would not change his

ruling in any material way.

On July 6, 1992, Messrs. O Donnell and Jones entered their
appear ances on behalf of petitioners in the present cases.

In a letter dated July 31, 1992, M. Kersting updated the
situation for Kersting programparticipants. He advised that M.
| zen and anot her attorney, Robert Patrick Sticht (M. Sticht),
were “exposing the governnment’s fraud and perfidy in a secret
deal between Cravens and Thonpson on the one hand, and IRS
attorney McWade (and ot her governnent officials) on the other
hand.” M. Kersting explained his version of the m sconduct of
the Governnent’s attorneys as foll ows:

As many of you already know, the growi ng scandal in the

“pi ggyback” cases involves a settlenent in favor of

Cravens/ Thonpson i n exchange for their damaging

testimony and exhibits that were all put together as

part of a prearranged plan to influence and persuade

Judge CGoffe to rule against us. * * *

Also in July 1992, M. DeCastro filed a notion for entry of
decision in the Thonpson case reflecting the ternms of the new

agreenent he had reached with M. MWade shortly before trial



- 23 -
providing for deficiencies of zero, $15,000, and $15, 000 for the
t axabl e years 1979, 1980, and 1981, respectively. On August 20,
1992, respondent filed objections to M. DeCastro’ s notion for
entry of decision, together with respondent’s own notions for
entry of decision and an acconpanyi ng nenorandum Respondent’s
nmoti on papers set forth the facts regardi ng the Thonpson
settlenment that had been di scovered by IRS senior officials.
Respondent infornmed the Court that, before the test case trial,
Messrs. Sinms and McWade had agreed to settle the Thonpson cases
by reducing the Thonpsons’ deficiencies in anmounts sufficient to
conpensate themfor their projected attorney’s fees. As
respondent explained to the Court, Messrs. Sinms and McWade had
agreed with M. DeCastro that:

Al settlement refunds in excess of the amounts

provi ded by the Decenber 1986 agreenent woul d go

ultimately to the benefit of M. DeCastro for paynent

of his legal fees and costs. M. DeCastro would be

paid solely fromanounts refunded by the Service to

Thonmpson. * * * This “New Agreenent”, in sum and

substance, if not explicitly, was designed, and

constituted an agreenent by Messrs. Sins and McWade to

pay M. DeCastro’s |egal fees and expenses.

Respondent’ s notion papers naintai ned that the new agreenent
pursuant to which respondent would pay M. DeCastro’s fees was
unaut hori zed and had no | egal basis. Respondent conceded,
however, that the original 18.8-percent reduction settlenent

bet ween Messrs. McWade and DeCastro on behal f of the Thonpsons

was valid and within the scope of District Counsel’s settlenent
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authority. Consequently, respondent asked the Court to apply the
18. 8-percent reduction settlenent to the Thonpsons. ' The result
for the Thonpsons woul d have been deficiencies of zero for
t axabl e year 1979, $34,425 for 1980, and $30, 000 for 1981.1

Respondent’ s notion papers conpared the anmounts of the
Thonpsons’ deficiencies originally determned for the 3 years at
i ssue, totaling $79,293.52, with the unauthorized new agreenent
reduci ng the deficiencies to zero, $15,000, and $15, 000, or
total deficiencies of only $30,000, thus generating the refunds
used to pay M. DeCastro’s legal fees. These figures, wthout

nore, indicate that the new agreenent represented a 62-percent

5Respondent’ s noti on papers expl ained that the Decenber
1986 agreenent between M. DeCastro and Messrs. Sins and Mc\Wade
to reduce the Thonpsons’ deficiencies by 18.8 percent exceeded
the ternms of the standard 7-percent reduction settlenent offer.
Nevert hel ess, respondent conceded, “Respondent’s counsel
possessed the authority to make such an offer, and such offer was
accepted by petitioners herein as well as others.” Respondent
al so noted an “approxi mately 20 percent” reduction settl enent
offer previously made to other participants. Respondent did not
revive the 20-percent reduction offer after trial. See supra
note 11.

*As t hi ngs worked out, the final settlenment of the
Cravenses, who were not represented by counsel, was | ess
favorabl e to them than respondent’s nodified 7-percent reduction
settlement offer. |In particular, the Cravenses’ correct tax
liabilities for 1979 and 1980 were $4,508 and $5, 893. 45,
respectively, for a total of $10,401.45. The Cravenses’
settlement, which was for $9, 782.16, represents a reduction of 6
percent of the deficiencies respondent originally determ ned.
In addition, the Cravenses’ settlement did not include the
burnout feature. On Aug. 25, 1992, this Court entered a decision
for the stipulated total anpount of the deficiencies, but the
deci sion included the stipulation that certain advance paynents
made by the Cravenses had not yet been taken into account.
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reduction of the deficiencies originally determ ned by
respondent.

On August 26, 1992, the Court denied respondent’s notion and
hel d respondent to the pretrial concessions granted by Messrs.
Sims and McWade in the new agreenent as set forth in the August
3, 1989, letter agreenent between Messrs. McWade and DeCastro.
The Court granted M. DeCastro’s notions for entry of decision in

t he Thonpson cases as foll ows:

Year Defi ci ency Additions to Tax
1979 --- ---
1980 $15, 000 ---
1981 15, 000 ---

Respondent did not appeal this Court’s decisions in the
Thonpson and the Cravens cases.!” As a result, the Cravenses and
M. DeCastro’s clients, the Thonpsons, had their cases cl osed,
whil e the other test case petitioners, who had appeal ed t he
decisions entered in their cases, added the newy reveal ed facts
about the m sconduct of respondent’s attorneys to the grounds for
their appeal s.

On Septenber 14, 1992, M. Kersting wote another “Dear

Friend” letter to the participants in his tax shelter prograns,

Y"As noted above, this Court had al so denied the nmotion to
vacate with respect to petitioner Ralph J. R na, and he appeal ed.
Unl i ke the Thonpsons and the Cravenses, M. Rina had no
settlenment agreenent with Messrs. Sins and McWade. On June 13,
1995, however, M. Rina agreed to entry of a stipul ated decision
in the amounts originally determ ned by respondent in his
deficiency noti ce.
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inform ng them of devel opnents in the ongoing litigation. He
said: “l had reason to believe that the Appeal of Judge CGoffe’s
decision at the 9th Grcuit [Court] of Appeals in San Francisco
was just around the corner. It did not cone about that quickly,
as you know.” M. Kersting noted the m sconduct of Messrs. Sins,
McWade, and DeCastro in entering into and not disclosing the
Thonpson settlement and added: “It threw the appeal s schedul e
into turnoil and notions had to be filed to ask for an extension
of time for filing the Appeal.” M. Kersting advised:

You had stipulated to go along with the outcone of the
test cases including Thonpson and Cravens which
entitles you to ask for the sane concessions arranged
by the Revenue Service to Thonpson and Cravens. An
arrangenment whereby $100, 000. 00 of taxes allegedly owed
were reduced to a mere $15, 000. 00.

This “Dear Friend” |letter concluded by disclosing that
rel ati ons had soured between M. Kersting and the “Henry Kersting
Tax Defense G oup” of Messrs. O Donnell and Jones. M. Kersting
expl ai ned:

| anticipate that tension will build now between

O Donnel |l and our attorneys and ne. W are on a
collision course which mght lead to litigation. There
will be attenpts by either M. O Donnell or M. Alan
Jones to alienate you fromus. Frequent efforts have
been made already verbally. Rem nd yourself that you
are lined up at present wwth a proven |egal team of Joe
| zen and Butch Bradt. They have kept the squeezers at
t he Revenue Service away fromus for many years. They
wi Il continue to protect us and | ead us out of the
gquagmre eventually. They will do it at a cost nuch,
much | ess than projected by M. O Donnell.



- 27 -

Shortly thereafter, Messrs. lzen and Sticht each filed a
separate notion with the Court to intervene in the Thonpson and
Cravens cases. M. Sticht filed his notion in the Thonpson cases
on Septenber 29, 1992, and in the Cravens cases on Cctober 2,
1992. M. lzen filed his notions in both cases on Cctober 27,
1992. Messrs. Sticht and |zen maintained they should be all owed
to intervene in these cases in order to assert that M. MWde
had commtted fraud on the Court by arrangi ng the Thonpson
settlenment and failing to informthe Court or the parties.

In a subsequent “Notice to Apprise the Court of Petitioner-
i ntervenors” served on Novenber 5, 1992, M. Sticht identified
Norman and Irene Cerasoli as petitioner-intervenors. At that
time, Norman and Irene Cerasoli were being represented by Messrs.
O Donnell and Jones.!® The Court denied the notions to intervene
on Novenber 6, 1992. Messrs. lzen and Sticht filed notices of
appeal of the denials of their notions to intervene, again

alleging fraud on the Court.

¥l n a coll oquy before this Court during a hearing foll ow ng
the remand by the Court of Appeals for the Ninth GCrcuit in D xon
V, M. Jones remarked that he had argued the existence of fraud
on the Court earlier in these proceedings. Although he did not
specify the occasion, we note that M. Jones represented the
Cerasolis when M. Sticht had included their nanes as petitioner-
intervenors in Novenber 1992 and made his allegations of fraud on
the Court. On Jan. 12, 1993, M. Sticht entered his appearance
in the Cerasoli cases, adding his nane to those of Messrs.
O Donnell and Jones. W also note that M. Jones argued fraud on
the Court as a ground for vacating stipul ated decisions in
Ri chards v. Commi ssioner, T.C Meno. 1997-149, suppl enented by
T.C. Meno. 1997-299, affd. w thout published opinion 165 F.3d 917
(9th Cr. 1998).
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Respondent’s Posttrial Settlenent Ofer

Early in January 1993, respondent made nass nailings
extending a “global settlenent” proposal to all known Kersting
non-test-case petitioners, including those who had signed
pi ggyback agreenents. Respondent’s letters to the Kersting
program partici pants explained that, after the trial of the test
cases:

It subsequently cane to our attention that two of
the test case petitioners had entered into settl enent
agreenents with the Service prior to the trial, and
that these agreenents were not disclosed to the Tax
Court or the other test case petitioners. The
settl enment agreenents provided that these particul ar
test case petitioners could proceed to trial, but would
receive the benefit of the better of their pretrial
settlement agreenent or the results of the trial. The
Tax Court has since been advised of this situation and
has concl uded that the outcone of the trial was not
affected by the testinony of these test case
petitioners. This neans that the Tax Court opinion, as
it pertains to other Kersting cases, renains unchanged.
However, in light of these recent devel opnents, we have
concluded that in fairness all petitioners be afforded
an opportunity to settle their cases.

In general, the global settlenent proposal contained in the
January letters represented a revival of the official settlenent
t hat respondent had offered during 1982 through 1986. It
permtted petitioners to resolve their cases by agreeing to pay
deficiencies that were 7 percent |less than those determned in
their deficiency notices. Additionally, respondent woul d inpose
no penalties or additions to tax, and petitioners would pay

interest only at the generally applicable (i.e., non-tax-
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nmotivated) rate under section 6621(a). The settlenent offered by
respondent in January 1993 did not include the burnout feature
canceling the accrual of interest for the first year for which
mul ti year deficiencies had been determ ned.

Respondent’s letters further stated: “Acceptance of this
settlenment offer will preclude any further chall enge or appeal
with respect to the Kersting prograns or the nerits of the D xon
opinion.” The letter contained a “Sanple Analysis” illustrating
a hypot hetical taxpayer who owed $20,000 in Kersting-rel ated
deficiencies for the taxable year 1985. The anal ysis indicated
that, if the taxpayer accepted the new 7-percent reduction
settlement offer, he or she would owe a total of $36,388 in tax
and interest. However, if the taxpayer did not accept the
settlenment, the taxpayer would owe $67,901 under the piggyback
arrangenent as given effect in accordance with this Court’s 1991
opi ni on.

Petitioners’' Settlenents

Respondent made the initial mass mailing on January 8, 1993,
and sent copies to petitioners in the present cases. Because
counsel for various petitioners conpl ained they had not received
the settlenment proposal letters, respondent remailed themto
t hose counsel on January 29, 1993. Respondent sent M.

O Donnell, as first counsel of record for petitioners in the

present cases, copies of identical letters dated January 8 and



- 30 -
January 29, 1993. Petitioners were given 60 days within which to
accept or reject the settlenent. In a letter dated March 11,
1993, M. O Donnell informed respondent’s counsel, M. O Neill,
that petitioners herein had decided to accept the settl enent
proposal. Thereafter, respondent forwarded a stipul ated deci sion
docunent to petitioners’ counsel reflecting a disposition of
t hese cases on the settlement terns set forth in the mass
mailings.® On May 17, 1993, M. O Donnell signed the decision
docunents in docket Nos. 15673-87 and 18551-88; on May 18, 1993,
M. Jones signed the decision docunent in docket No. 29429-88.
On June 16, 1993, M. O Neill signed petitioners’ decision
docunents on behal f of respondent.

The decisions entered in petitioners’ cases reflected a
reducti on of the proposed deficiencies by 7 percent to $3,276 for
1984 and $2,552 for 1986; the stipulated deficiency for 1983 was
reduced from $935 to $314, sone $556 |ess than the $870 figure
t hat woul d have resulted froma reduction of the original
deficiency by 7 percent.?° The decisions provided there would be

no additions to tax and that no part of the deficiencies

®Respondent extended the settlenment proposal to all known
Kersting non-test-case petitioners in mass mailings in January
1993. Respondent reports that taxpayers accepted the proposal in
approxi mately 400 cases. Overall, between 1991 and the present,
stipul ated decisions were filed in approximately 750 Kersting
proj ect cases.

20The record does not explain this discrepancy, nor is it
rel evant for purposes of the pending notions.
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constituted a substantial underpaynent for which additiona
interest would be charged pursuant to section 6621(c). On June
23, 1993, the Court entered the decisions in petitioners’ three
dockets. On Septenber 22, 1993, the decisions becane final under
section 7481. Petitioners subsequently paid in full the
liabilities assessed in accordance with those deci sions.

Initial Appellate Proceedi ngs

In the neantinme, the appeals by test case petitioners
represented by M. lzen were going forward. On June 14, 1994,
the Court of Appeals for the Nnth GCrcuit vacated the decisions
in the remaining test cases on the ground that the m sconduct of
Messrs. Sinms and McWade required further inquiry. In a per
curiamopinion, it observed: “W cannot determne fromthe
record whether the extent of m sconduct rises to the level of a
structural defect voiding the judgnent as fundanentally unfair,
or whether, despite the governnent’s m sconduct, the judgnent can

be upheld as harm ess error.” DuFresne v. Conm ssioner, 26 F.3d

105, 107 (9th Gr. 1994) (hereafter DuFresne). Accordingly, the
Court of Appeals remanded the remaining test cases to this Court
with directions “to conduct an evidentiary hearing to determ ne
the full extent of the admtted wong done by the governnent
trial lawers.” [d. It further directed this Court to “consider
on the nerits all notions of intervention filed by parties

affected by this case.” 1d.
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Not wi t hstandi ng the | ater opinion of the Court of Appeals
for the Ninth Circuit in D xon V,2 vacating the decisions in the
other test cases for “fraud on the court”, the panel that issued
the opinion in DuFresne entered separate orders on the sane day
di sm ssing Messrs. lzen's and Sticht’s appeals of this Court’s
denials of their notions to intervene in the Thonpson and Cravens
cases. These orders expl ai ned:

The Tax Court’s August 25 and 26, 1992 deci sions
entering settlenment in the Cravens and Thonpson cases,
respectively, are final. 26 U S.C. § 7481(a)(1l); Fed.

R App. P. 13. The Tax Court lacks jurisdiction to

vacate those decisions. Billingsley v. CR 868 F.2d

1081, 1084 (9th Gr. 1989). Because there is no case

remai ning in which the taxpayers can intervene, this

appeal is noot. [Adair v. Conmm ssioner, 26 F.3d 129
(9th Cir. 1994) (No. 92-70812).]

Evidentiary Hearing After Renand of DuFresne

On Septenber 30, 1992, Judge CGoffe, who had presided over
the trial of the test cases, termnated his recall status as a
Seni or Judge of this Court and retired fromthe bench. The Chief
Judge of this Court reassigned the Kersting project cases to
Judge Renato Beghe. Thereafter, to give effect to the direction

of the Court of Appeals in DuFresne regarding intervention,??

2lFor a description of Dixon v. Conm ssioner, 316 F.3d 1041
(9th Cr. 2003) (Dixon V), and the events leading up to it, see
infra under headi ng “The Second Appeal”

22l n an order dated June 16, 1995, calendaring a prelimnary
hearing in the remaining test cases, this Court had caused a copy
of respondent’s notion for an evidentiary hearing pursuant to the
mandate of the Court of Appeals in DuFresne v. Conm ssioner, 26

(continued. . .)
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this Court ordered that the cases of 10 non-test-case
petitioners, one docket represented by M. |zen, sone represented
by M. Sticht, and others by Messrs. O Donnell and Jones, be
consolidated with the remaining test cases for purposes of the
evidentiary hearing mandated by the Court of Appeals in its
DuFr esne opi ni on. 2

This Court conducted this evidentiary hearing at speci al
trial sessions held in Los Angeles May 13 through 30 and June 10
t hrough 26, 1996, and August 18, 1997. On the basis of the
record devel oped at the evidentiary hearing, this Court, on Mrch
30, 1999, issued its Supplenental Menorandum Fi ndi ngs of Fact and
Qpinion in Dixon Il and entered decisions in the test cases. W
hel d that the m sconduct of the Governnent attorneys in the trial
of the test cases did not, in the words of DuFresne, constitute a
“structural defect” in the trial, but rather resulted in
“harm ess error”. However, with a view to pronoting basic
fairness and justice in the Kersting project cases, and to

di scourage future Governnment m sconduct, the Court exercised its

22(. .. continued)
F.3d 105 (9th Gr. 1994), to be served on all attorneys who had
ent ered appearances in the nontest cases.

2The group of cases that were consolidated for purposes of
the evidentiary hearing initially included the case of WIlliamD.
and Karyn S. Booth, docket No. 28950-88, in which M. O Donnel
had entered his appearance. However, at the start of the
evidentiary hearing, the Court granted M. O Donnell’s notion to
sever the Booth case fromthe cases consolidated for the
evi denti ary heari ng.
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i nherent power and inposed sanctions agai nst respondent. In
particular, the Court held that Kersting program partici pants who
had not had decisions entered in their cases, or whose decisions
were not final, were relieved of liability for (1) the interest
conponent of the addition to tax for negligence under sections
6653(a) (2) and 6653(a)(1)(B), and (2) interest conputed at the
increased rate prescribed in section 6621(c).

On June 24, 1999, the Court vacated its decisions in the
test cases to consider the applications of attorneys |zen and
Jones for fees and sanctions agai nst respondent. After the test
case and non-test-case petitioners who had participated in the
evidentiary hearing, including those represented by M. Sticht,
had fil ed nunerous additional papers, the Court, on March 31,
2000, filed a Suppl enental Menorandum Opi nion as Dixon IV. The
Court awarded in part the fees sought and denied the notions for
addi tional sanctions. On the sane date, the Court again entered
decisions in the test cases. The test case petitioners filed
tinmely notices of appeal fromthese decisions, again seeking
review by the U S. Court of Appeals for the Ninth Crcuit.

The Second Appeal

On January 17, 2003, the Court of Appeals issued a second

opinion in the test cases, D xon v. Conm ssioner, 316 F.3d 1041

(9th Gr. 2003) (D xon V), as anended on March 18, 2003, vacating

and remanding this Court’s decisions in the test cases other than
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t he Thonmpson, Cravens, and Rina cases.? Citing Hazel Atlas d ass

Co. v. Hartford-Enpire Co., 322 U S. 238, 247 (1944), overrul ed

on other grounds Standard G| v. United States, 429 U S. 17, 18

(1976), the Court of Appeals held that “There can be no question
but that the actions of MWade and Sins anpbunted to a fraud on
both the taxpayers and the Tax Court.” [|d. at 1046. The Court
of Appeals held that “fraud on the court” occurs regardl ess of
whet her the opposing party is prejudiced. 1d.?® Rather than
ordering a new trial or entering decisions elimnating all tax
liabilities of the taxpayers, the Court of Appeals directed that
“ternms equivalent to those provided in the settlenment agreenent
with Thonpson and the I RS’ be extended to “appellants and al

ot her taxpayers properly before this Court.” [d. at 1047.2% The
Court of Appeals left to the Tax Court’s discretion “the

fashi oni ng of such judgnments which, to the extent possible and

practicable, should put these taxpayers in the sane position as

24See supra note 16.

2In Dixon v. Conm ssioner, 316 F.3d at 1046 n.9, the Court
of Appeal s expressed di sagreenent with the contrary decision by
the Court of Appeals for the Seventh Circuit in Drobny v.
Conmm ssioner, 113 F. 3d 670, 678-679 (7th Gr. 1997), affg. T.C
Meno. 1995-209. |In Drobny, the Court of Appeals for the Seventh
Crcuit held that proof of fraud on the court requires a show ng
that the alleged m sconduct actually affected the outcone of the
case to the taxpayer’s detrinent.

2l n setting forth the factual background and procedur al
hi story of the Kersting project, the Court of Appeals noted
w t hout comment that several hundred taxpayers had settled their
cases. Dixon v. Conmm ssioner, 316 F.3d at 1043.
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provided for in the Thonpson settlenment.” 1d. n.11. On April
18, 2003, in accordance with its opinion in D xon V, the Court of
Appeals for the Ninth Grcuit issued its mandate reversing and
remandi ng the Tax Court’s decisions in the test cases.?

On February 20, 2004, petitioners Jesse M and Lura L. Lew s
filed and | odged the notions before us, seeking to have their
stipul ated deci sions of 1993 vacated, and to have their cases
reopened to enable themto obtain the benefits of the Thonpson
settlenment, as mandated by the Court of Appeals, with respect to
“appel l ants and all other taxpayers properly before this Court”.

They maintain they “were legally bound by the D xon | ead cases by

virtue of a ‘Piggy Back agreenent’ that requires consistent

treatnent and identifies themas group nenbers”. They urge that
the Court of Appeals’ holding of fraud on the Court in D xon V
justifies granting themleave to file their notions to vacate.

On July 9, 2004, respondent filed objections to petitioners’

notion to vacate. Respondent argued that petitioners, by

2l On July 11, 2000, shortly after the test case petitioners
had filed their notices of appeal, this Court had certified
certain dispositive orders in the nontest cases for interlocutory
appeal, and appeals were taken in these cases. |In an order dated
Mar. 14, 2003, another panel of the Court of Appeals for the
Ninth Crcuit remanded the cases of various non-test-case
petitioners represented by Messrs. lzen, Sticht, Jones, and
O Donnell for further proceedings consistent with the opinion in
D xon V. These nontest cases have been consolidated with the
remai ni ng test cases for the purpose of applying the outstanding
mandat es of the Court of Appeals for the Ninth Crcuit regarding
the terns, interpretation, and application of the Thonpson
settl enent.
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agreeing to stipul ated decisions when they or their counsel were
aware of the CGovernnent’s m sconduct, had rescinded their earlier
pi ggyback agreenent. Respondent urged that because petitioners
made a “fully fornmed decision to opt out” of the D xon
l[itigation, they could not show that their decision to settle was
caused by the previously disclosed fraud on the Court.

This Court directed petitioners to submt replies to
respondent’s objections, and petitioners did so on August 20,
2004. Therein, petitioners maintain that permtting themto
reopen their cases and participate in the Thonpson settl enent
woul d be “the only neaningful part of the sanction” mandated by
the Court of Appeals. They also asked for a hearing on their
notions in order to highlight alleged intimdation of Kersting
project petitioners by respondent’s agents.

On February 14, 2005, petitioners filed a supplenent to
their notions for leave. |In the supplenent, Messrs. O Donnel
and Jones address respondent’s litigating position follow ng the
remand in Dixon V. They ask that respondent’s litigating
position be characterized as a proposed settlenent that includes
both a forgiveness of interest for the 12 years precedi ng 1992
and a reduction of 62 percent in the deficiencies determ ned by
respondent. They then ask the Court to inpose this proposed

settlenment summarily. Although we gave respondent |eave to reply
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to petitioners’ supplenent, respondent, on March 14, 2005, filed
notices that he chose not to do so.
Di scussi on

The Court of Appeals for the Nnth Grcuit has deci ded that
Messrs. Sinms and McWade conmmtted fraud on the Court when they
failed to informthis Court, their superiors, and the other test
case petitioners and their counsel, of their settlenment agreenent
with M. DeCastro on behalf of the Thonpsons. M. MWde
conpounded that m sconduct at the original trial before Judge
Coffe by creating a diversion that prevented M. Thonpson from
revealing the settlenment during his testinony. The Court of
Appeal s held that “the actions of McWade and Sins anobunted to a
fraud on both the taxpayers and the Tax Court” that “corrupts the
adversarial nature of the proceeding, the integrity of w tnesses,
and the ability of the trial court to judge inpartially.” Dixon

v. Comm ssioner, 316 F.3d at 1047. The Court of Appeals has

vacated this Court’s decisions in the cases of the test case
appel lants and directed that they “and all other taxpayers
properly before this Court” receive the equival ent of the
Thonpson settlenment. 1In so doing, the Court of Appeals noted
W t hout comrent that several hundred taxpayers had settled their
cases. |d. at 1043.

The opinion of the Court of Appeals constitutes the | aw of

the case; under the | aw of the case doctrine, the decision of an
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appel l ate court on a legal issue nust be followed in al

subsequent proceedings in the sane case. United States v. Hughes

Aircraft Co., 243 F.3d 1181, 1186-1187 (9th Cr. 2001); Caldwell

v. Unified Capital Corp. (In re Rai nbow Magazine, Inc.), 77 F.3d

278, 281 (9th Cir. 1996). In accordance with the |law of the case
doctrine and the mandate of the Court of Appeals, there have been
subsequent proceedings in this Court, including discovery,
mul ti pl e sessions of an additional evidentiary hearing, and
briefing by the parties, with the goal of “the fashioning of such
j udgnents which, to the extent possible and practicable, should
put these taxpayers in the same position as provided for in the

Thonpson settlenment.” D xon v. Conm ssioner, 316 F.3d at 1047

n.11. For purposes of the notions now before us, it is obviously
appropriate to assune that any “judgnents” we may fashion
pursuant to the Court of Appeals’ nmandate will be substantially
nore favorable to the affected taxpayers than if they had
accepted and becone bound by the 7-percent reduction settl enment
of fered by respondent in January 1993.

In the present cases, petitioners ask us to vacate their
stipul ated decisions so that they can participate in the benefits
to be generated by the subsequent proceedi ngs mandated by the

Court of Appeals in Dixon V. W shall not grant their request.
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The undi sputed facts relevant to petitioners’ notions show they
are not entitled to the benefits of the Thonpson settlenent. ?®

Absent certain narrow exceptions, discussed below, a
decision of this Court based upon the parties’ agreenent to
settle a case is final. The U S. Suprene Court has stated the
applicable principle: “There nust be an end to litigation
soneday, and free, calcul ated, deliberate choices are not to be

relieved from” Ackermann v. United States, 340 U. S. 193, 198

(1950) (ruling that strategic decisions not to appeal, nade
during the course of litigation, which in retrospect appear to be
di sadvant ageous, do not provide a basis for posttrial relief).

In these cases, absent stipulation to the contrary, the
venue for an appeal is the U S. Court of Appeals for the Ninth
Crcuit; its holdings culmnating in D xon V constitute
di spositive authority governing the cases of these petitioners.
That court has expounded upon the finality of judgnents and

deci sions not to appeal in Plotkin v. Pac. Tel. & Tel. Co., 688

F.2d 1291, 1293 (9th Gir. 1982):

28] n deci ding whether to grant a notion for leave to file
nmotion to vacate a final decision, the Court’s usual practice is
to consider the nerits of the underlying (lodged) notion to
vacate decision to determ ne whether the noving party has all eged
sufficient facts to call into question the validity of the
deci sion. See Brannon’s of Shawnee, Inc. v. Conm ssioner, 69
T.C. 999, 1002 (1978); see also Toscano v. Conmm ssioner, 52 T.C
295, 296 (1969), vacated on another issue 441 F.2d 930 (9th G
1971); Canpbell v. Conm ssioner, T.C Meno. 1988-105.
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Allowing notions to vacate * * * after a
del i berate choi ce has been nade not to appeal, would
allow litigants to circunvent the appeals process and
woul d underm ne greatly the policies supporting
finality of judgments. Litigants unsuccessful at trial
coul d forego avail abl e appeal s and, shoul d subsequent
decisions in other cases render their positions viable,
they could nove to have adverse judgnents vacated. The
uncertainty resulting fromsuch a rule would be
unaccept abl e.

Al t hough Ackermann and Plotkin involved litigants’ decisions
not to appeal, their holdings also apply to notions to vacate.
The U. S. Court of Appeals for the Fourth Circuit has expl ai ned:

We find no nmeani ngful distinction between a notion
asking for relief froma decision not to appeal, as in
Ackermann, and one that asks for relief froma decision
to settle, as in this case. The decision to settle a
case is made in the same manner as any ot her decision
wWth respect to the course of litigation, including a
decision not to appeal. A litigant weighs the chance
of success agai nst the probable cost of achieving that
success through further litigation, all based on
whatever limted information is available at the tine.
* x * [Schwartz v. United States, 976 F.2d 213, 218-219
(4th Cr. 1992).]

Thus, a party naking “a conscious and i nformed choi ce of
l[itigation strategy * * * cannot in hindsight seek extraordi nary

relief” fromthe consequences of that choice. United States v.

Bank of N.Y., 14 F.3d 756, 759 (2d Cir. 1994). *“To hold

otherwi se would underm ne the finality of judgnments in the

l[itigation process.” 1d. (citing Ackermann v. United States,

supra, and denying a notion for relief froma consent decree

entered pursuant to a settlenent agreenent).
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The above authorities conpel the conclusion that, in 1993,
when petitioners settled their cases by agreeing to entry of
final decisions of this Court, they abandoned any opportunity to
benefit fromthe Court of Appeals’ mandates in D xon V, issued 10
years later. Petitioners settled knowingly, wth the advice of
counsel who were intimately famliar with the events of the
Kersting project litigation. Mre to the point, they did so with
t he understandi ng, set forth explicitly in respondent’s January
1993 letter, that accepting the settlenment would “preclude any
further challenge or appeal wth respect to the Kersting prograns
or the nerits of the Dixon opinion.”

Under the applicable statutory provisions and rules, the
time has long since expired within which petitioners m ght have
sought relief fromtheir choice to settle. Section 7481(a)(1)
provi des the general rule that a decision of the Tax Court
becones final upon expiration of the tinme to file a notice of
appeal. Section 7483 provides that a notice of appeal generally
must be filed within 90 days after a decision is entered. The
90- day appeal period may be extended, however, if the taxpayer
files a tinely notion to vacate or revise the decision. Fed. R
App. P. 13(a). Pursuant to Rule 162, a notion to vacate or
revise a decision nust be filed wwthin 30 days after the decision
is entered, unless the Court allows otherwse. A tinely notion

to vacate or revise the decision will cause the 90-day period to
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run fromthe entry of the order disposing of the notion or from
the entry of a new decision, whichever is later. Fed. R App. P
13(a)(2). Thereafter, as a general rule, the Tax Court | acks
jurisdiction to vacate a decision that has becone final.

Billingsley v. Conm ssioner, 868 F.2d 1081, 1084-1085 (9th G r.

1989); Abatti v. Comm ssioner, 859 F.2d 115, 117 (9th Cr. 1988),

affg. 86 T.C. 1319 (1986).

The strictness of the finality rules is intentional. *“The
| egi sl ative history shows that Congress was consci ous of the need
that ‘finality’ be clearly defined, so that the process of
col l ection can proceed uni npeded. Court deci sions, supporting
this objective, have been strict in applying the statute.”

Toscano v. Conm ssioner, 441 F.2d 930, 932 (9th Gr. 1971),

vacating and remanding 52 T.C. 295 (1969). The statutory
framework finds support in the strong policy of finality in our

decisions. See Estate of Smth v. Conm ssioner, 123 T.C. 15, 28

(2004); GCnema ‘84 v. Conm ssioner, 122 T.C 264 (2004), affd.

412 F.3d 366 (2d Cr. 2005); Taub v. Comm ssioner, 64 T.C 741,

751 (1975), affd. w thout published opinion 538 F.2d 314 (2d Cr

1976); see also Calderone v. Comm ssioner, T.C Meno. 2005-151.

As the Court of Appeals for the NNnth Crcuit explained, in

affirmng one of our decisions in Abatti v. Conm Ssioner, supra

at 119: “Exceptions which would allow final decisions to be

reconsi dered nmust be construed narrowWy in order to preserve the
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finality of judgments.” Accordingly, the authority of the Tax
Court to act on a notion to vacate a deci sion that has becone

final is extremely limted. Conema ‘84 v. Conm Ssioner, supra at

270.
We have recently reviewed the [imted exceptions to finality

in Estate of Smth v. Conm ssioner, supra at 27-28. There, we

observed the general principle that the finality of a decision is

absolute. See Abatti v. Comm ssioner, 86 T.C. at 1323. W

noted, however, that we have jurisdiction to set aside a decision

where there is a fraud on the Court. See Toscano V.

Comm ssi oner, supra; Kenner v. Conm ssioner, 387 F.2d 689 (7th

Cr. 1968); Taub v. Conm ssioner, supra at 751; see also Senate

Realty Corp. v. Conmi ssioner, 511 F.2d 929 (2d Cir. 1975).2° In

Toscano, the Court of Appeals for the Ninth Crcuit explained the
exception to finality for fraud on the Court by saying: “a
deci si on obtained by fraud on the Tax Court can be set aside by

it at any tinme because it is not a decision at all--a view

2ln addition to fraud on the court, there are sone other
narrow exceptions to finality. Thus, this Court and sone Courts
of Appeals have ruled that this Court may vacate a final decision
if that decision is shown to be void, or a legal nullity, for
| ack of jurisdiction over either the subject matter or the party.
See Billingsley v. Conm ssioner, 868 F.2d 1081, 1084-1085 (9th
Cir. 1989); Abeles v. Conm ssioner, 90 T.C 103, 105-106 (1988);
Brannon’s of Shawnee, Inc. v. Conm ssioner, 69 T.C 999 (1978).
We have al so vacated a final decision where a clerical error was
di scovered after the decision had becone final. Mchaels v.
Comm ssioner, 144 F.3d 495 (7th Gr. 1998), affg. T.C Meno.
1995-294. There has been no suggestion that any of these other
exceptions to finality applies in the cases at hand.
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strongly supported * * * by the Suprenme Court in Hazel-Atlas

dass Co. v. Hartford Enpire Co., 322 U S. 238". Toscano V.

Commi ssi oner, supra at 933 (citing Kenner v. Conm Ssioner,

supra).

Petitioners’ principal claimin these cases is that they
were victimzed by the fraud on the Court whose predicate facts
were di scl osed before they agreed to settle. They naintain that
they were legally bound by the outconme of the test cases by
virtue of their piggyback agreenents and are therefore entitled
to “consistent treatnent”. That consistent treatnent, they
maintain, is the “target or nodel settlenent to be foll owed,
i.e., the Thonpson settlenent”. They conclude that “they should
have | eave of this Court to file appropriate papers that would
include themin the remand group of Dixon Il1” (i.e., Dixon V).

Petitioners’ claimignores the |egal consequences of their
supersedi ng agreenents to settle. The conprom se and settl enent
of tax cases is governed by general principles of contract |aw

See Dorchester Indus., Inc. v. Comm ssioner, 108 T.C. 320, 330

(1997), affd. wi thout published opinion 208 F.3d 205 (3d G r
2000). A settlenent stipulation is a contract. Each party
agrees to concede sone rights that he or she may assert agai nst
his or her adversary as consideration for other rights secured in

the settlenment agreenent. See Saigh v. Comm ssioner, 26 T.C

171, 177 (1956). Petitioners’ agreenment with respondent acted
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“both as a rescission and a discharge by substitution” of their
earlier piggyback agreenents. 13 Corbin on Contracts, sec.
67.8(6), at 68 (Rev. ed. 2003). At the tinme of their settlenent,
the parties had a genuine dispute, which they resol ved under
conventional contract principles: respondent naintained that
petitioners owed deficiencies totaling $7,202, plus additions and
interest, and petitioners naintained they owed nothing. Wen
petitioners settled, respondent’s consideration to petitioners
took the formof respondent’s prom ses to accept 7 percent |ess
than the deficiencies originally determ ned and to forgo the
additions. Petitioners’ consideration in return was their
prom se to pay the reduced deficiencies, plus their agreenent,
set forth explicitly in respondent’s offering letter, that the
settlement would “preclude any further chall enge or appeal wth
respect to the Kersting progranms or the nerits of the D xon
opinion”. The legal effect of their dealings “in substance, was
a nmutual surrender, by the parties, of their antithetical
positions, in exchange for a new, formally executed, conplete and

bi nding contract.” Richards Constr. Co. v. Air Conditioning Co.,

318 F.2d 410, 414 (9th Cr. 1963). As the Court of Appeals for
the NNnth Crcuit added in R chards: “Cenerally speaking, a
contract to settle a genuine dispute is binding; the | aw favors

such contracts; this was such a contract.” 1d. For the reasons



- 47 -
stated above, petitioners are not entitled to relief fromthe
contracts by which they settled their cases.

Petitioners are no nore successful with their related
argunent that, “Under this sanction [i.e., the Court of Appeals’
mandat e that the Thonpson settlenment be extended to all parties
properly before that court] it would be unfair, inequitable, and
nore of a ‘reward’ than a ‘sanction’ to exclude settled
petitioners.” They urge that they “have paid in substanti al
nmoni es and suffered damages to their legal rights equivalent to
t hose who have withheld nonies. Cdearly, the Nnth Crcuit would
have decreed exclusion of settled cases in the event it
considered their renedi es not cognizable by this Trial Court.”

W di sagree.

The Court of Appeals’ direction that the equival ent of the
Thonpson settl enent be extended to “appellants and all other
t axpayers properly before this Court” by its terns excludes those
who knowi ngly settled their cases after the predicate facts of
the fraud on the Court were disclosed. The | anguage of the Court
of Appeals confirms our view that petitioners’ |egal predi canent
differs fundanentally fromthe posture of those who did not
settle. Petitioners’ cases are closed; in contrast, the cases of
those who did not settle are still open. Under the doctrine of
finality discussed above, we find no significance in the fact

that the Court of Appeals did not specifically exclude al ready-
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cl osed cases fromits nmandate. To the contrary, we think that if
the Court of Appeals had intended to extend the Thonpson
settlenment to previously closed cases, it would have explicitly
sai d so.

Before petitioners settled their cases, their |egal
situation was the sane as those petitioners who did not settle;
the cases of all such petitioners were open. That prior
simlarity, however, does not entitle petitioners to the rights
preserved by those Kersting project petitioners who did not
settle. The Court of Appeals for the Ninth Crcuit rejected a

simlar contention in Abatti v. Commi ssioner, 859 F.2d at 117,

where it held that some taxpayers in a tax shelter group who had
si gned pi ggyback agreenents and failed to appeal adverse
decisions in the test cases were not entitled to the relief

gai ned by ot her piggybackers who did appeal the adverse

deci sions. The Court of Appeals observed that there is “‘no
general equitable doctrine which countenances an exception to the
finality of a party’s failure to appeal nerely because his rights
are “closely interwoven” with those of another party.’” 1d. at

120 (quoting Federated Dept. Stores v. Mitie, 452 U S. 394, 400

(1981)).
In addition to arguing that they retain the status of other
non-test-case petitioners who rejected or did not respond to

respondent’s 1993 settlement offer, petitioners argue that the
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ci rcunstances of their agreenents to settle justify relief from
the finality of the resulting decisions. They argue that they
settled on the prem se that “no fraud on the Court existed” and
“that the Thonpson scenario was harml ess”. These argunents do
not withstand scrutiny.

It is axiomatic that knowl edge of the facts precludes a

cl aimof fraud. Soliman v. Phillip Mrris, Inc., 311 F. 3d 966,

975 (9th G r. 2002); see Melanson v. United Air Lines, Inc., 931

F.2d 558, 563 (9th Gr. 1991) (fraudulent failure to disclose
requires a plaintiff unaware of the conceal ed fact who woul d not
have acted had he known of the fact); 37 C.J.S., Fraud, sec. 37
(1997) (“one can secure no redress for a representation which he
knew to be false or for failure to disclose facts which he knew
to exist”).

Petitioners do not deny that, when they agreed to settle
their cases, they had | earned of the previously secret deal --
namely, that respondent’s attorneys MWade and Sins had
engi neered a settlenent with a party-witness in the test cases
who thereby becane entitled to the better of his settlenent or
the resulting decision of the Court.

There is anple evidence in the record that petitioners had
beconme aware of those facts. |In July 1992, M. Kersting inforned
the Kersting project participants of the recently discl osed,

previ ously secret Mc\Wade/ DeCastro agreenent. M. Kersting
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characterized that agreenent as “the governnent’s fraud and
perfidy in a secret deal between Cravens and Thonpson on the one
hand and I RS attorney McWade (and ot her government officials) on
the other hand.” The m sconduct, as M. Kersting described it,
“involves a settlenment in favor of Cravens/ Thonpson in exchange
for the damaging testinony and exhibits that were all put
together as part of a prearranged plan.” [In Septenber 1992, M.
Kersting advised the Kersting project petitioners who had signed
pi ggyback agreenments that they should demand “the sane
concessions arranged by the Revenue Service for Thonpson and
Cravens. An arrangenent whereby $100, 000. 00 of taxes allegedly
owed were reduced to a nere $15,000.00”. He also infornmed the
Kersting project participants of the progress of the appeals in
the test cases: “lI had reason to believe that the Appeal of

Judge CGoffe’'s decision at the 9th Crcuit [Court] of Appeals in

San Franci sco was just around the corner. It did not cone about
that quickly, as you know.” M. Kersting noted the m sconduct of
the Governnent’s | awers and added: “It threw the Appeal s

schedule into turnmoil and notions had to be filed to ask for an
extension of tinme for filing the Appeal.”

In addition, all relevant information Messrs. O Donnell and
Jones had about the litigation of the test cases is attributable

to their clients, petitioners herein. See Conm ssioner v. Banks,

543 U.S. __, __, 125 S. O. 826, 832 (2005); Veal v. Ceraci, 23
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F.3d 722, 725 (2d G r. 1994) (relationship between attorney and
client attorney represents is one of agent and principal); Mrrow

Crane Co. v. Affiliated FMIns. Co., 885 F.2d 612 (9th Cr. 1989)

(principal is deenmed to know what agent knows concerning those
matters in which agent has power to bind principal); 1
Rest at ement, Lawyers 3d, sec. 28 (1998) (information inparted to
a lawer during and relating to the representation of a client is
attributed to the client for the purpose of determning the
client’s rights and liabilities in matters in which the | awer
represents the client). Attorneys having such information are

duty bound to communicate it to their clients. See Phillips v.

Whodf ord, 267 F.3d 966, 984 n.11 (9th G r. 2001) (attorney nust
explain the matter in a manner reasonably necessary to permt the
client to “nmake informed decisions” regarding the
representation); Mdel Rules of Profl. Conduct, R 1.4(a), cnt. 5
(2004) (“For exanple, when there is tine to explain a proposal
made in a negotiation, the Iawer should review all inportant
provisions with the client before proceeding to an agreenent”); 1
Rest at ement, supra, sec. 20 (a |lawer nust keep a client
reasonably infornmed about the matter and nust consult with a
client to a reasonabl e extent concerning decisions to be nmade by
the | awyer).

On the docunents before us, Messrs. O Donnell’s and Jones’s

awar eness of the Sins/ McWade/ DeCastro ni sconduct can be traced to
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June 24, 1992, when, on behal f of *“about one-hundred
Petitioners”, Messrs. O Donnell and Jones wote to respondent,
noting “an ethical concern regarding the inpropriety of two
settlenment offers * * * secretly extended to M. Cravans [sic]
and M. Thonpson who testified for the 1.R S. at the D xon
Trial.” The letter further advised of a notion to remand
“pending in the Ninth GCrcuit Court of Appeals as to the cases on
Appeal ”.

I n August 1992, respondent presented a full report of the
m sconduct to this Court as it had been disclosed and devel oped
at that tinme. Although this report was not served upon Messrs.
O Donnel | and Jones directly, it cane to the attention of M.
Sticht, who joined themin representing the Cerasolis and who was
aware of that report in Septenber 1992. On Septenber 29, 1992,
M. Sticht’'s notion of petitioner-intervenors for |eave to
i nt ervene st at ed:

On or about August 20, 1992, the respondent filed

its (a) Notice of Qbjection To Petitioner’s Mtion, (b)

Motion For Entry O Decision, and (c) Menorandum O

Points And Authorities * * * | Respondent’s notion

descri bed the circunstances surroundi ng the previously

di scl osed “ostensi ble contingent settlenent” * * * |

In January 1993, respondent sent two separate copies of the
renewed 7-percent reduction settlenent offer letter to
petitioners, in care of their attorneys. |In that letter,

respondent inforned petitioners that two test case petitioners

had entered into settlenent agreenents wth the Service before
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the trial, and that their agreenents had not been disclosed to
the Tax Court or the other test case petitioners. Respondent
further explained that the settlenent agreenents with those two
test case petitioners provided that they could proceed to trial
but woul d receive the benefit of the better of their pretrial
settlenment agreenent or the results of the trial.

Al'l the foregoing denonstrates that, when petitioners
through their attorneys agreed to settle in March 1993,
petitioners and their attorneys knew of the predicate facts that
| ater gave rise to the holding of fraud on the Court by the Court
of Appeals for the Ninth Crcuit. This know edge of petitioners
and their attorneys precludes a claimof fraud that would vitiate
the settlenment stipulation fromwhich petitioners, through those
sane attorneys, now ask to be relieved.

In view of the overwhel m ng evidence of actual know edge, we
are puzzled by petitioners’ assertion that, at the tine they
settled, they thought no fraud on the Court existed. Perhaps
their claimed unawareness neans that they, or their attorneys,
were unaware of the | egal consequences of fraud on the Court. W
woul d not be persuaded by an assertion to that effect. Rule
60(b) of the Federal Rules of Civil Procedure explicitly
di scusses “An action * * * to set aside a judgnent for fraud upon
the court.” Mreover, Messrs. lzen and Sticht, counsel for other

Kersting petitioners, explicitly alleged “fraud on the court” in
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nmotions to intervene filed in Septenber and October 1992, several
nmont hs before petitioners’ counsel executed their settlenent
docunents, including a case in which M. Sticht and M. Jones
were co-counsel. In view of this history, any assertion that,
when petitioners agreed to settle their cases, they thought “that
no fraud on the Court existed” is unpersuasive. Wen petitioners
settled, they and their attorneys clearly had recei ved enough

i nformati on about the m sconduct of the Governnent’s attorneys to
make an i nformed deci sion.

Petitioners have listed other circunstances surroundi ng
their decision to settle, but none of these circunstances was the
result of fraud on the Court or any other exceptional situation
that would permt relief fromtheir settlenment. Thus,
petitioners argue that when they settled, they thought the
Thonpson settl ement was harm ess. This appears to be an argunent
that when they settled, petitioners assunmed or believed, despite
the recently reveal ed m sconduct of the Governnent’s attorneys,
that this Court’s rulings of harmless error in favor of
respondent woul d be upheld on appeal. That assunption or belief
turned out to be erroneous; in Dixon V, the Court of Appeals for
the NNnth Crcuit reversed this Court’s rulings of harm ess error
on the ground that “fraud on the court” occurs regardl ess of

whet her the opposing party is prejudiced. D xon v. Conm ssioner,

316 F.3d at 1046. |In any event, petitioners’ m staken assunption
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or belief about the harm essness of the Thonpson settlenent does
not provide a basis for vacating their stipul ated deci sions.

When parties make a deliberate, strategic choice to settle, they
cannot be relieved of that choice nerely because their assessnent

of the consequences turns out to be incorrect. United States v.

Bank of N.Y., 14 F.3d at 759.

Petitioners also argue they settled because they feared
worse results if they did not settle. Any worries they may have
had about subsequent results, however, do not provide a basis for
vacating the decisions in their cases. Concern about the outcone
of litigation is not an extraordinary circunstance; it is a
factor affecting one’ s evaluation of any settlenent. The fact
that the ultimte outcome woul d have been nore favorable to
petitioners than what they settled for is no reason to relieve
themof their settlenent agreenent. See id.

Petitioners also contend no settlenent other than the
renewed 7-percent reduction settlenent offer was avail able. That
situation, however, was not created by any fraud of respondent;
to the contrary, as far as the record shows, that contention is
correct. Respondent’s offer, nmade a few nonths after discovery
of Messrs. McWade's and Sins’s m sconduct, was the only one on
the table when petitioners accepted it in March 1993. That fact,
however, does not entitle themto relief fromtheir agreenent to

accept respondent’s offer. As expl ai ned above, when petitioners,
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with the advice of counsel, decided to settle their cases, they
knowi ngly assuned the risk that the ultimte outcone of the
nonsettling test cases on appeal would be nore favorable than the
current settlenent offer they were about to accept.

Petitioners have cited seven Courts of Appeals opinions as
“Precedent for the renmedy of vacating a prior decision on the
grounds cited.” Al those cases note that fraud on the court may
forma basis for vacating decisions of the Tax Court, or of a
U S District Court. The proposition is unassailable. None of
the cited cases, however, supports the proposition that a party
to a case who knows, or has reason to know, of circunstances in
the case that nay be deened to give rise to fraud on the court,
and who neverthel ess agrees to a stipulated decision in that
case, may |l ater obtain relief fromthat decision on the ground of
fraud. These authorities do not help petitioners.?

Petitioners, after respondent’s objection to their notions
for I eave and notions to vacate, filed a reply to that objection.
In their reply, petitioners ask for a hearing on their notions,
noting that, in a pleading filed in 1992, respondent had conceded

that, in a hearing on the m sconduct of the Governnent’s

3O the seven cases cited, only one supports a sanction of
any sort, on the basis of fraud. See Aoude v. Mbile G| Corp.
892 F.2d 1115 (1st Gr. 1989) (case dism ssed in view of
plaintiff’s use of fraudul ent docunents and testinony). This
suggests that the relief petitioners seek is even nore
extraordinary than they would be wlling to acknow edge.
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attorneys, the Court may determ ne facts based upon “expected
contradictory testinony.” Respondent’s concession of the need
for a hearing, however, occurred before the evidentiary hearings
in 1996 and 1997 on renmand from DuFresne. Those hearings
required nore than 5 weeks of trial and produced hundreds of
exhi bits and t housands of pages of testinony regarding the
m sconduct of the Government’s attorneys. The Court agrees with
respondent that no further testinony is needed to enable the
Court to decide petitioners’ notions for |eave.

Petitioners also ask for a hearing so that they m ght
expose: “the schene whereby CID all eged agents would call on
investors to frighten them about a possible indictnment against
them personally. Then a project attorney from Hawaii woul d cal
to offer not only the 7% settl enent, but, also, certain freedom
fromthe CID.” This bare assertion is irrelevant to the present
proceeding. The relief that petitioners seek in this case was
mandated by the Court of Appeals as a result of Messrs. Sins’s
and McWade’s failure to disclose the Thonpson settl enent, not as
a result of alleged objectionable tel ephone calls by agents of

the I nternal Revenue Service. See Harbold v. Commi ssioner, 51

F.3d 618 (6th Gr. 1995).
Finally, petitioners’ supplement to their notion for |eave
fails to supply any reason to grant the relief petitioners seek.

In the suppl enent, Messrs. O Donnell and Jones address
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respondent’s litigating position in response to the nandate of
the Court of Appeals in Dixon V--in general, that the mandate
requires a 20-percent reduction in deficiencies plus paynent of
actual attorney’' s fees--as a settlenent offer. They then

el aborate on the ternms of that putative offer to their benefit,
by assuming it contains both a forgiveness of interest for the 12
years preceding 1992 and a reduction of proposed deficiencies by
62 percent. They conclude by asking the Court to inpose this
settl ement upon respondent. As we decided in an order in these
cases dated February 24, 2005, we decline to be put into the
anonmal ous position of conpelling a settlenent, especially when
the “settlenent” as set forth by Messrs. O Donnell and Jones

m ght nost generously be construed to be no nore than a
counteroffer to a position articul ated by respondent.

Following the remand in Dixon V, the remai ning test case
petitioners and a representative group of non-test-case
petitioners who did not accept respondent’s January 1993
settlenment offer (including non-test-case petitioners represented
by Messrs. O Donnell and Jones) have nade prodigious efforts to
di scover and introduce evidence that the Thonpson settl enment was
actually nore generous to the Thonpsons than is apparent fromits
formal terns. \Whether those efforts have been successful is
irrelevant to our disposition of the pending notions for |eave.

The Thonpson settlenent as it had become known in 1993 has been
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held by the Court of Appeals for the Ninth Circuit to constitute
fraud on the Court and, hence, to justify entitlenment by the
l[itigants remaining before the Court to the benefits of the
Thonpson settlenent as we finally determne and apply them Here
petitioners, although aware of the predicate facts, deliberately
gave up any right to participate in the benefits of that
settlenment. Because of their decision to settle, petitioners’
| egal situation decisively differs fromthat of the other
Kersting project petitioners who rejected or failed to respond to
respondent’s posttrial settlenent offer. By settling as they
did, petitioners reduced their proposed deficiencies, elimnated
all additions, stopped the further accrual of interest against
t hem by paying the reduced deficiencies, and put an end to their
participation in litigation that, to date, has |lasted nore than
12 years beyond the date they chose to settle. Wen they did so,
they al so assuned the risk that, as a result of the appeals
pendi ng when they chose to settle, other Kersting project
petitioners m ght becone entitled to a nore favorabl e outcone.

We conclude that petitioners’ stipulated decisions are
final, inasnmuch as petitioners agreed to those decisions with the
advi ce of experienced counsel. At the tine of the settlenents,
their counsel, who signed the decision docunents, were aware of
the m sconduct that ultimately I ed the Court of Appeals to decide

t hat such m sconduct constituted fraud on the court. Their
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counsel were also aware that test case petitioners represented by
M. lzen had appeal ed the Tax Court’s decisions, which had
sust ai ned respondent’ s determ nati ons despite the revel ati on of

t he m sconduct of Messrs. Sins and Mcwade. The finality of the
stipulated decisions in petitioners’ cases precludes themfrom
participating in the relief mandated by the Court of Appeals in
D xon V to other Kersting project petitioners who did not accept
respondent’s January 1993 settlenent offer.

In view of the foregoing,

O ders will be issued denying

petitioners’ notions for | eave to

file notions to vacate deci sions,

as suppl enent ed.




