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MVEMORANDUM OPI NI ON

HAI NES, Judge: On May 4, 2006, respondent issued a
notice of final determnation partially disallow ng petitioners’
claimfor abatenent of interest assessed with respect to their

1995 Federal income tax liability. Petitioners tinmely filed a



petition under section 6404(h) contesting the determ nation.?
The issue for decision is whether respondent’s partial denial of
petitioners’ claimfor abatenent of interest was an abuse of

di scretion.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
California when their petition was fil ed.

Audit of Petitioners’ 1995 and 1996 Returns

Petitioners tinely filed their Fornms 1040, U.S. I ndividual
| ncone Tax Return, for 1995 and 1996. On April 11, 1998,
respondent sent petitioners a Letter 950 (30-day letter)
proposing adjustnents to their 1995 and 1996 returns and stating
that petitioners had 30 days in which to request an Appeal s
conference. On August 7, 1998, respondent issued petitioners a
notice of deficiency determ ning deficiencies of $6,215 and
$4, 447 for 1995 and 1996, respectively. Petitioners received the
notice, but rather than petition this Court for redeterm nation
of the deficiencies, they wote to respondent on August 26, 1998,

and again on February 24, 1999, stating sinply that they

Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect for the year at issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
Anpbunts are rounded to the nearest doll ar.
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“W sh[ed] to mandate [their] right to appeal.” Respondent
assessed the deficiencies on February 8, 1999.

Petitioners’ O fers-in-Conpromnse

On January 7, 2003, petitioners submtted to respondent a
Form 656, O fer in Conprom se, on the ground of doubt as to
liability. Petitioners offered to pay zero in satisfaction of
their outstanding 1995 and 1996 liabilities. On April 17, 2003,
respondent returned the offer-in-conpromse to petitioners
Wi t hout processing it because they did not offer to make any
paynment. On May 19, 2003, petitioners sent a second offer-in-
conprom se, offering to pay $100 in satisfaction of their 1995
and 1996 liabilities.

On June 9, 2003, respondent sent a letter to petitioners
refusing to process the offer-in-conprom se because they had not
offered to nmake any paynent. Petitioners responded on June 12,
2003, stating that the amount offered was $100. On Septenber 3,
2003, respondent sent petitioners a letter which in substance
said the sane thing as the April 17 and June 9, 2003, letters.

On August 24, 2004, respondent sent an audit report to
petitioners offering to abate portions of the 1995 and 1996
deficiencies. On Septenber 20, 2004, petitioners’ accountant
wrote to respondent requesting an Appeal s conference to protest
the audit report. On February 15, 2005, respondent sent

petitioners a letter advising themthat their $100 offer-in-
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conprom se was denied. On March 13, 2005, petitioners sent
respondent a second letter requesting an Appeal s conference.
After the second request, petitioners were granted an Appeal s
conf erence.

On June 2, 2005, Appeals advised petitioners that interest
abat enent woul d not be considered as part of an offer-in-
conprom se, but that after an offer was accepted, petitioners
could file an interest abatement claim On June 27, 2005,
petitioners submtted a revised offer-in-conpromse offering to
pay $10,701 in satisfaction of their 1995 and 1996 liabilities
and remtted that anmount. Respondent applied $6,048 of the
paynent to petitioners’ 1995 liability and $4,653 to their 1996
liability.? On January 30, 2006, Appeals notified petitioners
that the offer was accept ed.

Petitioners’ Request for Interest Abatenent

On January 9, 2006, petitioners submtted to respondent a
Form 843, daimfor Refund and Request for Abatenent, for 1995.
Petitioners stated:

| RS exam ned the 1995 incone tax return. The

exam nation concluded about July of 1998. Shortly
thereafter a protest and request for a conference with
an appeals office was sent to the IRS office where the
exam nation took place. Due to sone mx up wthin IRS
the protest was sent to another office and was then
declared filed late. Therefore the adjustnments were

2$2,947 was applied to interest owed for 1995, and $2, 060
was applied to interest owed for 1996.
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assessed without getting a neeting wth an appeal s
officer. This is clearly due to an error within IRS.

* * * * * * *

The fact is if we had received our due process by
getting a conference with an appeals officer after the
original examnation in 1998 this whole matter would
have been resolved well before the year 2000.

* * * * * * *

Based on the above we respectfully request abatenent of

the interest accrued by IRS from January 1, 2000 until

t he bal ance was paid off.
On May 4, 2006, Appeals sent petitioners a final determ nation
with respect to abatement of interest for 1995.3% Respondent
abated interest from Septenber 27, 2004, when respondent received
petitioners’ Appeals conference request to March 15, 2005, when
Appeal s granted petitioners an Appeal s conference. Appeals

deni ed further interest abatenent.

Di scussi on

Section 6404(e), as in effect for 1995, authorizes the
Comm ssioner to abate all or any part of an assessnent of
interest on (1) any deficiency attributable in whole or in part

to any error or delay by an enpl oyee of the Internal Revenue

SPetitioners allege that they al so requested abatenent of
interest wwth respect to their 1996 liability. Respondent has no
record of receiving the 1996 Form 843. Accordingly, respondent
did not issue a determ nation denying interest abatenent for
petitioners’ 1996 year. On Cct. 2, 2007, the Court granted
respondent’s notion to dismss for lack of jurisdiction as to al
years other than 1995. See Bourekis v. Conmm ssioner, 110 T.C
20, 26 (1998).
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Service, acting in his official capacity, in performng a
mnisterial act, and (2) any tax paynent to the extent that any
error or delay in the paynent is attributable to the enpl oyee’s
error or dilatory conduct in performng a mnisterial act.* A
m ni sterial act neans a procedural or nechanical act that does
not involve the exercise of judgnment or discretion and occurs
during the processing of a taxpayer’s case after all the
prerequisites to the act, such as conferences and review by

supervi sors, have taken place. See Lee v. Comm ssioner, 113 T.C

145, 149-150 (1999); sec. 301.6404-2T(b)(1), Tenporary Proced. &
Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).5 A decision
concerning the proper application of Federal tax lawis not a

mnisterial act. See sec. 301.6404-2T(b) (1), Tenporary Proced. &

“ln 1996, sec. 6404(e) was anended by sec. 301 of the
Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168, 110 Stat.
1457 (1996), to permt the Comm ssioner to abate interest
attributable to “unreasonable” error or delay resulting from
“managerial” and “mnisterial” acts. The new provision applies
to interest accruing with respect to deficiencies or paynents for
tax years beginning after July 30, 1996. The anended provision
is not applicable here. See Wodral v. Conm ssioner, 112 T.C
19, 25 n.8 (1999).

°The final regul ations under sec. 6404 were issued on Dec.
18, 1998. The final regulations generally apply to interest
accruing with respect to deficiencies or paynents of tax
described in sec. 6212(a) for taxable years beginning after July
30, 1996. See sec. 301.6404-2(d)(1), Proced. & Admn. Regs. As
a result, sec. 301.6404-2T, Tenporary Proced. & Adm n. Regs., 52
Fed. Reg. 30163 (Aug. 13, 1987), applies and is effective for
interest accruing with respect to deficiencies for those taxable
years beginning after Dec. 31, 1978, but before July 30, 1996.
See id. par. (c).
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Adm n. Regs., supra. The nere passage of tinme does not establish
error or delay in performng a mnisterial act. Lee v.

Conmi ssi oner, supra at 150.

Under section 6404(e), an error or delay is taken into
account only if no significant aspect of the error or delay can
be attributed to the taxpayer and only after the Comm ssioner has
contacted the taxpayer in witing with respect to the deficiency
or paynent. See sec. 6404(e)(1); sec. 301.6404-2T(a)(2),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,

1987); see also Krugman v. Comm ssioner, 112 T.C. 230, 238

(1999).
The Comm ssioner’s authority to abate an assessnent of
interest involves the exercise of discretion, and we nust give

due deference to the Comm ssioner’s discretion. Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999); Milmn v. Conm ssioner, 91

T.C. 1079, 1082 (1988). 1In order to prevail a taxpayer nust
prove that the Comm ssioner abused his discretion by exercising
it arbitrarily, capriciously, or without sound basis in fact or

law. Wyodral v. Conm ssioner, supra at 23; Mailmn v.

Commi ssi oner, supra at 1084; see also sec. 6404(h)(1); Rule

142(a). In order to qualify for relief a taxpayer nust

denonstrate a direct |ink between the error or delay and a

specific period during which interest accrued. Querrero v.
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Conmi ssioner, T.C. Menp. 2006-201; Braun v. Conmi ssioner, T.C

Meno. 2005-221.

As we eval uate respondent’s exercise of discretion, we are
m ndf ul that Congress intended for the Comm ssioner to abate
i nterest under section 6404(e) “where failure to abate interest
woul d be widely perceived as grossly unfair”, but that the
abat enent provision should not “be used routinely to avoid
paynment of interest”. H Rept. 99-426, at 844 (1985), 1986-3
C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208 (1986), 1986-3 C. B

(Vol. 3) 1, 208; see also Krugman v. Conmi ssioner, supra at 238-

239.

Petitioners object to the assessnent of interest on their
1995 liability because they believe the matter shoul d have been
resol ved before January 1, 2000. Petitioners’ conplaint is that
the deficiency was incorrect and that if they had been granted an
Appeal s conference after receiving the notice of deficiency in
1998, respondent’s error would have been identified and the
situation resol ved.

Al t hough petitioners submtted requests for an Appeal s
conference in 1998 and 1999, those requests were submtted well
after the date provided in their 30-day letter. Furthernore, to
request an Appeal s conference, petitioners were required to
submt “A brief witten statenent of disputed issues.” See sec.

601. 106(a) (1) (iii), Statenment of Procedural Rules. Petitioners
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did not submt any statenent of disputed issues. They stated
only that they wi shed to nandate their right to appeal

Petitioners’ Appeals requests were submtted after the
i ssuance of the notice of deficiency. “After the issuance * * *
of a statutory notice of deficiency, upon the taxpayer’s request,
Appeal s may take up the case for settlenent and nay grant the
t axpayer a conference thereon.” Sec. 601.106(b), Statenent of
Procedural Rules (enphasis added). The granting of an Appeal s
conference after the issuance of a notice of deficiency is within
the Comm ssioner’s discretion and is therefore not a mnisteri al
act .

The proper procedure for disputing a notice of deficiency is
the filing of a petition with this Court. See sec. 6213(a).
That this matter was not resolved earlier is due to petitioners’
failure to petition this Court for redeterm nation of the
deficiency. Petitioners have not identified any alleged error or
dilatory conduct that delayed the resolution of the matter other
than the act that was the basis for the partial abatenent of
interest granted by Appeals. A careful review of the record
reveals that no additional error or dilatory conduct occurred
upon which interest may be abat ed.

On June 9 and Septenber 3, 2003, respondent’s Appeals Ofice
incorrectly refused to process petitioners’ offer-in-conprom se

on the ground that petitioners did not offer to make any paynent.
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In fact, petitioners had offered to pay $100. Although the
reason given for rejecting the offer-in-conprom se was incorrect,
the rejection of the offer was appropriate. The $100 offer was
later rejected as insufficient and petitioners ultimtely
conprom sed their liability for $10, 701, substantially nore than
their original offer.

The Court synpathizes with petitioners who may have recei ved
bad advice fromtheir tax preparer on how to contest their
deficiency. However, any error or delay in the resol ution of
petitioner’s 1995 tax liability was not caused by the mnisterial
act of an Internal Revenue Service enpl oyee other than the act
for which abatenment was granted by Appeals. Accordingly, we hold
t hat respondent did not abuse his discretion by partially denying
petitioners’ request for interest abatenent.

I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we find
themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




