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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year at issue, and Rule references are to the Tax

Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $1,599 in petitioner’s
2002 Federal inconme tax. The sole issue for this Court to decide
is whether petitioner nust include in her gross incone alinony
paynments she received in 2002.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tine the petition in this case was filed, petitioner resided
i n Bethel, Pennsylvani a.

Petitioner and Kent R CGutzler (M. CGutzler) were married on
Septenber 12, 1998. There were no children born of the marriage.
After petitioner and M. CQutzler separated, a final order (order)
was issued by the Court of Comon Pl eas of Berks County,

Pennsyl vani a, Donestic Relations Section on January 22, 2002,
which directed that M. Gutzler pay $1,400 nonthly for
petitioner’s support, effective January 1, 2002. These nonthly
paynments were to end in the event of either party’s death. The
order included a handwitten notation that read: “Plaintiff
agrees to be responsible for the nonthly paynment of the Jeep
vehicle in her possession and the insurance thereon.”

The parties entered into a postnuptial agreenent (agreenent)
on Cctober 11, 2002. Under the agreenent, M. Cutzler was
ordered to pay petitioner alinony of $1,400 a nonth. These
mont hly paynents were to end in the event of either party’s

death. The agreenent also provided for the tax treatnment of the
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paynments. The paynents were to be alinony, included in
petitioner’s gross income and deductible by M. Gutzler fromhis
gross incone. Moreover, in the event that petitioner chall enged
M. Qutzler’s rights to deduct any portion of the nonthly
paynments from his incone, she would remain liable to himfor the
full ampbunt of any increase in his Federal inconme tax liability.
Finally, both parties specifically acknow edged that certain tax
consequences mght result fromthe agreenment, and that they had
been advi sed to seek independent tax advice regardi ng these
possi bl e tax consequences.

On or about April 15, 2003, petitioner filed Form 1040, U. S
| ndi vi dual I ncone Tax Return, for 2002, on which she reported
bot h adj usted gross and taxable incone of $2,392. On August 16,
2004, respondent issued a notice of deficiency. Respondent’s
exam nation increased petitioner’s reported gross inconme by
$16, 800 representing the alinony paynents petitioner received
fromM. Qutzler in 2002. Additionally, respondent disall owed
petitioner’s previously clainmed earned income tax credit of $178.
As a result of these changes, respondent cal cul ated a deficiency
of $1,599 for petitioner’s 2002 Federal incone tax.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
t axpayers generally bear the burden of proving otherwi se. Wlch

v. Helvering, 290 U S. 111, 115 (1933). Accordingly, petitioner
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bears the burden of proving that respondent’s determ nation in
the notice of deficiency is erroneous. See Rule 142(a); Welch v.

Hel veri nq, supra at 115.

Taxati on of Alinobny

An individual nmay deduct fromhis or her taxable incone the
paynments he or she nmade during a taxable year for alinony or
separate mai ntenance. Sec. 215(a). Conversely, the recipient of
al i nrony or separate mai ntenance paynents nust include those
paynments when cal cul ating his or her gross incone. Sec.
61(a)(8).

Section 71(b)(1) defines “alinobny or separate naintenance
paynment” as any paynent in cash if:

(A) such paynment is received by (or on behalf of) a
spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not includable
in gross income under this section and not allowable as a
deduction under section 215,

(© in the case of an individual legally separated from
hi s spouse under a decree of divorce or of separate
mai nt enance, the payee spouse and the payor spouse are not
menbers of the same household at the tinme such paynent is
made, and

(D) there is no liability to nmake any such paynent for
any period after the death of the payee spouse and there is
no liability to nake any paynent (in cash or property) as a
substitute for such paynents after the death of the payee
spouse.
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Section 71(b)(2) defines a “divorce or separation
i nstrunent” as:

(A) a decree of divorce or separate maintenance or a
witten instrunment incident to such a decree,

(B) a witten separation agreenent, or

(C) a decree (not described in subparagraph (A))
requiring a spouse to nake paynents for the support or
mai nt enance of the other spouse.

Characterization of Monthly Paynents

Petitioner argued that none of the $1,400 nonthly paynents
she received in 2002 should be included in her gross inconme under
section 71(a) because she and M. Qutzler had a “handshake
under st andi ng” that the paynents were not alinony. Petitioner
testified to an oral agreenent between M. CGutzler and her that
purportedly took place concurrent with the order. It provided
that M. Qutzler would not deduct the paynents, nor would
petitioner include the paynents as incone, if she used the
paynents solely for her attorney’ s fees, paynment of M. Qutzler’s
aut onobi | e i nsurance, and paynents on an autonobile in M.
Qutzler’s possession. Petitioner now asks this Court to reject
t he underlying order and agreenent and, in the alternative,
consi der evidence: (1) O a “handshake” agreenent, and (2) that
the terns of the *“handshake” agreenment should suppl ant the
meani ng of alinony pendente lite and alinony as used in the order

and the agreenent. Since petitioner disputes the |legal effects
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of the order and the agreenent as witten, we nust first exam ne

the terns and tenor of those contracts.

1. Oder

Anmong the rel evant provisions of the order, paragraph 3 of

the “Legal Notice” (p. 4) states:

(v

Al'l charging orders for spousal support and alinony
pendente lite, including unallocated orders for child
and spousal support or child support and alinony
pendente lite, shall term nate upon death of the payee.

2. Agr eenent

Anmong the rel evant provisions of the agreenent, paragraph 10
ver O Mdification To Be In Witing”) states:

No nodification or waiver of any of the ternms hereof shal

be valid unless in witing and signed by both parties and no
wai ver or any breach hereof or default hereunder shall be
deened a wai ver of any subsequent default of the sanme
simlar nature.

Mor eover, paragraph 13 (“Integration”) reads:

Pr ovi

Thi s agreenent constitutes the entire understanding of the
parties and supercedes any and all prior agreenents and
negoti ati ons between them There are no representations or
warranties other than those expressly set forth herein.

Section B (“Support, Alinony, and Alinony Pendente Lite
sions”) states:

Husband shall pay alinony pendente lite to Wfe in the
sum of One Thousand Four Hundred Dol lars ($1,400) per
month until entry of the decree in divorce between the
parties or for a period of four (4) nonths after the
execution date of this agreenent. Such paynents shal
termnate in the event of Husband s death of Wfe's
prior death. The alinony pendente lite order for
support shall remain in full force and effect until the
di vorce decree is entered.
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Lastly, section G (“Tax Provisions”), paragraph 2 (“Paynments
To Be Alinony”) reads:

It is the intention of the parties that all paynents

made to Wfe by Husband pursuant to the provisions of

Paragraph B 2 hereof while the parties are living apart

are intended to be alinony paynents, taxable as incone

to Wfe and deductible fromincone by Husband for

i ncone tax purposes, and that no ot her paynents nade

under this agreenent are to be deened or treated as

alinony. In the event of any action taken by Wfe

whi ch affects Husband’s rights to deduct any portion or

all of the alinony paynents from Husband's incone, Wfe

will be Iiable to Husband for the full anmount of the

increase in Husband' s tax liability resulting fromthe

| oss of the deduction. * * * Al alinony paynents

shall termnate as set forth in Paragraph C 2 or upon

the prior death of Wfe.

W are satisfied that paynents made pursuant to both the
order and the agreenent neet the requirements of section 71(b)(1)
and (2). The order is a decree requiring paynents for
mai nt enance or support within the purview of section 71(b)(2)(C
and it does not contain any provision that the paynents not be
i ncludabl e in the payee’ s gross incone. Furthernore, the order
specifically provides that paynents are to cease upon the death
of the payee spouse.

The agreenent, entered incident to the decree of divorce,
al so specifies that the paynents are to cease on the payee
spouse’ s death. The agreenent provides that the nonthly paynents
are to be included in the gross incone of the payee spouse.

Not abl y, the agreenent specifically supersedes any prior

agreenents between the parties, constitutes the ful
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under st andi ng of the parties, and provides that the paynents are
i ncludable in the gross incone of the payee spouse. Therefore,
we find both the order and the agreenent clear and unanbi guous
that the paynents nmade pursuant to both are to be alinony as
defined under section 71(b).

3. Evi dence of O al Contract

Petitioner argued that despite plain | anguage in the order
and agreenent to the contrary, this Court shoul d consider
evi dence of an oral contract, made concurrently wth the order,
that the paynments were not to be considered alinony includable in
her gross income, nor would M. Qutzler claima deduction on the
paynments, in exchange for certain obligations otherw se assuned
by petitioner, as well as in consideration for her abandoni ng
their marital home. Petitioner clainmed that these obligations
i ncl uded her assunption of M. Qutzler’s autonobile insurance
paynments, paynents on an autonobile in M. Qutzler’s possession
and paynent of her attorney’'s fees. Qur determ nation that the
order and the agreenent are clear, enforceable contracts
obligating M. CGutzler to nmake paynents to petitioner
notwi t hst andi ng, we next address petitioner’s argunent that we
shoul d consi der extrinsic evidence of a side agreenent as to the
parties’ intentions regarding the nonthly paynents.

Agreenents incident to a divorce are contracts that nust be

construed in accordance with the rules of |aw generally
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applicable to contract construction. D Huy v. D Huy, 568 A 2d

1289, 1293 (Pa. Super C. 1990) (citing Trunpp v. Trunpp, 505

A 2d 601 (Pa. Super C. 1985)). These rules require that
contractual terns that are otherw se clear and unanbi guous be
given effect wthout reference to or reliance upon matters that
may have occurred outside of the contract. 1d. Equally true, of
course, is that where the terns of a contract are anbi guous,
parol (i.e., oral) evidence may be received for the limted

pur pose of resolving these anbiguities. 1d. (citing In re Estate

of Breyer, 379 A 2d 1305, 1309-1310 (Pa. 1977)). Accordingly,
the question remaining is not petitioner’s intent as to the
purported oral agreenent but rather whether the terns “alinony
pendente lite” and “alinmony” as used in the order and the
agreenent are anbi guous.

The terns of the order and the agreenent are otherw se clear
and unanbi guous. In the order, the parties expressly agreed that
M. Qutzler would pay petitioner nonthly alinony pendente lite of
$1, 400 based upon the disparity in their respective incones.
Petitioner may not argue that these paynments are excludable from
her gross inconme sinply because she earnmarked them for other
obligations; nanely, her own attorney’s fees and paynent on a
vehicle which, at trial, she testified had been in her possession
since February 2002. The notation on the order that petitioner

was to remain responsible for paynents on the Jeep vehicle in her
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possessi on as of February 2002 does not inply that the nonthly
paynments were expressly and only for this purpose. Additionally,
there was no evidence presented of petitioner’s obligation to pay
M. Qutzler’s autonobile insurance out of the nonthly paynents.

Petitioner also maintained an erroneous belief that because
she was using part of the paynents to satisfy her attorney’s fees
in the underlying divorce action, these paynents would not be
i ncludabl e in her gross incone. As previously discussed, section
71(b) provides that if a spouse receives alinony pendente lite,
t he anount received nust be included in the gross inconme of the
payee. Secs. 71(b)(1), (2)(C. Moreover, because petitioner had
unfettered discretion and control over the paynents, she may not
excl ude from her gross incone amobunts which she al one desi gnat ed
for her own attorney’ s fees.

Finally, while we are synpathetic to petitioner’s argunent
t hat she woul d not have signed the order were it not for her
under st andi ng that she would not have to include paynents
received in her gross inconme, her msunderstanding is an error of
| aw. See secs. 61(a)(8), 71(b)(1). Accordingly, because we find
t he underlying order and agreenent clear, controlling, and the
exclusive statenent of all of the terns of the parties’

settlenment, we sustain respondent’s deficiency determ nation.
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for the respondent.




