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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Petitioners filed a petition wth this Court
in response to a Notice of Determ nation Concerning Collection

Action(s) Under Section 6320 and/or 6330 (notice of
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determ nation) for 1987 through 1990.! Pursuant to section
6330(d), petitioners seek review of respondent’s determ nation.
The issue for decision is whether respondent abused his
di scretion in sustaining the proposed collection action.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The first, second, third, fourth, and fifth stipulations of fact
and the attached exhibits are incorporated herein by this
ref erence. ?

Petitioners resided in Hoover, Al abama, when they filed
their petition. Petitioners have been married for 20 years and

have two children, a 19-year old daughter and a 15-year old son

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.

2 Respondent reserved rel evancy objections to many of the
exhibits attached to the stipulations of fact. Fed. R Evid. 402
provi des the general rule that all relevant evidence is
adm ssi ble, while evidence which is not relevant is not
adm ssible. Fed. R Evid. 401 defines rel evant evidence as
“evi dence having any tendency to nmake the exi stence of any fact
that is of consequence to the determ nation of the action nore
probable or | ess probable than it would be wi thout the evidence.”
Wiile the rel evance of sone exhibits is certainly limted, we
find that the exhibits neet the threshold definition of rel evant
evidence and are adm ssible. The Court will give the exhibits
only such consideration as is warranted by their pertinence to
the Court’s analysis of petitioners’ case.

Respondent al so objected to many of the exhibits on the
basis of hearsay. Even if we were to receive those exhibits into
evi dence, they would have no inpact on our findings of fact or on
the outcone of this case.
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At the tinme of trial, petitioner WlliamH Lindley (M. Lindley)
was 58 years old, and petitioner Jo Anne Lindley (Ms. Lindley)
was 51. Petitioners both have high school educations and have
taken sone college classes. M. Lindley is a staff manager for
Bell South, and Ms. Lindley works for the Al abama Policy

I nstitute.

In 1991, petitioners becanme partners in Washoe Ranches #3
J.V. (Washoe Ranches) and Tineshare Breeding Services 1989-1 J. V.
(TBS 89-1), partnerships organized and operated by Walter J. Hoyt
111 (Hoyt).

From about 1971 through 1998, Hoyt organi zed, pronoted, and
operated nore than 100 cattle breeding partnerships. Hoyt also
organi zed, pronoted, and operated sheep breedi ng partnerships.
From 1983 to his subsequent renoval by the Tax Court in 2000
t hrough 2003, Hoyt was the tax matters partner of each Hoyt
partnership. From approximately 1980 through 1997, Hoyt was a
Iicensed enrolled agent, and as such, he represented many of the
Hoyt partners before the Internal Revenue Service (IRS). In
1998, Hoyt’'s enroll ed agent status was revoked. Hoyt was

convi cted of various crimnal charges in 2000.°3

3 Petitioners ask the Court to take judicial notice of
certain “facts” in other Hoyt-rel ated cases and apply judicial
estoppel to “facts respondent has asserted in previous [Hoyt-
related] litigation”. W shall do neither.

Ajudicially noticeable fact is one not subject to
(continued. . .)
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Al t hough petitioners did not becone partners in Washoe

Ranches and TBS 89-1 until 1991, they began claimng rel ated

| osses and credits on their 1990 Federal incone tax return.*

Petitioners also carried back unused investnent credits to 1987

3(...continued)
reasonabl e dispute in that it is either (1) generally known
within the territorial jurisdiction of the trial court or (2)
capabl e of accurate and ready determ nation by resort to sources
whose accuracy cannot reasonably be questioned. Fed. R Evid.
201(b). Petitioners are not asking the Court to take judicial
notice of facts that are not subject to reasonabl e dispute.
| nstead, petitioners are asking the Court to take judicial notice
of the truth of assertions nmade by taxpayers and the Comm ssi oner
in other Hoyt-rel ated cases. Such assertions are not the proper
subj ect of judicial notice.

The doctrine of judicial estoppel prevents a party from
asserting in a legal proceeding a claimthat is inconsistent with
a position successfully taken by that party in a previous
proceedi ng. New Hanpshire v. Miine, 532 U S. 742, 749 (2001).
Anmong the requirenents for judicial estoppel to be invoked, a
party’s current litigating position nust be “clearly
inconsistent” with a prior litigating position. [d. at 750-751.
Petitioners have failed to identify any clear inconsistencies
bet ween respondent’s current position and his position in any
previous litigation.

4 M. Lindley testified and the parties stipulated that
petitioners did not beconme partners until 1991. However, the
timng of petitioners’ |osses and deductions is unclear, and
their 1987-90 Federal incone tax returns are not in the record.
The Fornms 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, for petitioners’ 1987-89 taxable years
indicate that refunds were issued as the result of “tentative
carryback [clains]”. The Form 4340 for 1990 indicates that
petitioners clained a refund on their tax return. W infer that,
whil e petitioners did not becone partners until 1991, they began
claimng Hoyt-related | osses and credits in 1990. Such treatnent
is consistent with the timng of Hoyt-rel ated deductions cl ai med
by ot her Hoyt partners. See Keller v. Conmm ssioner, T.C Meno.
2006- 166 (taxpayer becane a partner in a Hoyt partnership in 1995
but began cl ai m ng deductions on his 1994 return).
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through 1989. As a result of these | osses and credits,
petitioners reported overpaynents of tax for 1987 through 1990
and received refunds in the amounts clainmed for at |east 1987
t hrough 1989.

Respondent issued Washoe Ranches and TBS 89-1 notices of
final partnership adm nistrative adjustnment (FPAAs) for at | east
their 1990 and 1991 taxable years.® After conpletion of the
partnershi p-1evel proceedi ngs, respondent sent petitioners a Form
4549A- CG | ncone Tax Exam nati on Changes, reflecting changes nade
for petitioners’ 1987 through 1991 tax years on May 22, 2002.
Respondent determ ned deficiencies in petitioners’ incone tax of
$9, 734, $11,717, $11,682, $8, 445, and $9, 492, respectively.

On June 3, 2004, respondent issued petitioners a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing (final notice). The final notice included petitioners’
outstanding tax liabilities for 1987 through 1990.

In response to the final notice, petitioners submtted a

Form 12153, Request for a Collection Due Process Hearing.

> The FPAAs are not in the record, nor are any other
details regarding the partnership-I|evel proceedings. Apparently,
the tax matters partners for Washoe Ranches and TBS 89-1 filed
petitions with this Court in response to the FPAAs, and the Court
rendered an opinion in DurhamFarns #1, J.V. v. Conm Ssioner,
T.C. Meno. 2000-159, affd. 59 Fed. Appx. 952 (9th Cr. 2003).
While Durham Farnms #1, J.V. lists TBS 89-1 as a petitioner, it
does not |ist Washoe Ranches. M. Lindley testified that, while
t hey becane partners in Washoe Ranches, the partnership’ s nanme
was | ater changed, which could explain the discrepancy.
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Petitioners argued that the proposed | evies were inappropriate,
that they were entitled to relief based on equity, hardship, or
public policy considerations, and that Ms. Lindley was entitled
to innocent spouse relief. Under “collection alternatives
consi dered”, petitioners checked only an install nent agreenent.

Petitioners’ case was assigned to Settlement Oficer Thomas
Onens (M. Owens) in respondent’s Birm ngham Al abama, Appeals
office. M. Owens initially schedul ed a tel ephone section 6330
hearing for October 28, 2004. However, after a conversation with
petitioners’ representative, Jennifer Cellner (Ms. Cellner), M.
Onens agreed to delay the hearing to allow petitioners to submt
an offer-in-conprom se and any naterials they wished to be
consi der ed.

On or around Novenber 4, 2004, petitioners submtted to M.
Onens a Form 656, O fer in Conprom se, a Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi viduals, and three letters setting out in detail petitioners’
position regarding the offer-in-conprom se. Petitioners attached
several exhibits to the letters and provided a diskette
contai ning 42 additional exhibits.

The Form 656 indicated that petitioners were seeking an
of fer-in-conprom se based on doubt as to liability, doubt as to

collectibility, or effective tax admnistration. Petitioners
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of fered to pay $40,413 to conprom se their outstanding tax
l[iabilities for 1987 through 1995.°

On the Form 433-A, petitioners listed the follow ng assets:

Asset Current Bal ance/ Val ue Loan Bal ance

Checki ng accounts $739 n/ a
| ndi vi dual retirenent 17,937 n/ a

account
1997 Ford F-150 4, 355 $4, 505
1999 Toyota 4- Runner 6, 125 15, 114
1987 Honda Accord 425 - 0-
House 223, 200 259, 295
Personal effects 6, 000 - 0-

Tot al 258, 781 278,914

The | oan bal ance on petitioners’ hone included the bal ance on a
first nortgage ($217,552) and the bal ance on a second nortgage
($41,743). Petitioners also reported a “life annuity” val ued at
$156, 931, but did not include this as an asset because the
annuity paynments were included in their gross nonthly incone.

Petitioners reported gross nonthly inconme of $9, 124,
representing M. Lindley s wages of $5,845, Ms. Lindley' s wages
of $1,779, and annuity paynents of $1,500. Petitioners also

reported the following nmonthly |iving expenses:

6 Respondent proposed a levy with respect to petitioners’
1987-90 taxable years only. The details regarding petitioners’
1992-96 taxable years are not in the record.
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Expense item Mont hl y Expense
Food, clothing and m sc. $2, 450
Housi ng 2,421
Transportation 1, 260
Heal th care 250
Taxes 2,038
Li fe insurance 105
O her secured debt 652
O her expenses 709

Tot al 9, 885

The ot her expenses included $309 paid for their son’s private
schooling and $400 in attorney’'s fees paid to the Pearson and
Merriamlaw firmfor representation in Hoyt-related litigation.
In one of the letters, petitioners state that they are
offering to pay $40,413 “for all Hoyt-related years to be paid in
one |unp sum paynent * * * This offer assunes that the IRS w |
collect less than the Reasonable Collection Potential * * * based
on special circunstances and/or Effective Tax Adm nistration.”
The letter also included “background” information regarding the
Hoyt partnershi ps and set out petitioners’ “special
ci rcunst ances”.
In the remaining two letters, petitioners provided nore
“background” information and argued: (1) Their case was a
“l ongst andi ng” case; (2) the delay was attributable to the

crimnal investigation of Hoyt; (3) interest should be
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conprom sed due to the |ongstanding nature of the case; (4)
petitioners were defrauded by Hoyt; and (5) the offer-in-
conprom se shoul d be accepted based on equity and public policy
gr ounds.

On February 22, 2005, a tel ephone section 6330 hearing was
hel d between M. Owens and Ms. Gellner. During the hearing, M.
Ownens requested nore information regardi ng changes in incone and
expenses reported on the Form 433-A, a second nortgage on
petitioners’ house obtained in May 2001, and refinancings of
petitioners’ house in June 2002 and February 2004. Because she
did not have the requested information, M. Owens allowed Ms.
Gellner additional tinme to confer with petitioners.

On February 28, 2005, and March 3, 2005, petitioners sent
additional letters to M. Oaens explaining the changes in incone
and expenses, the second nortgage, and the refinancings. Wth
regard to the second nortgage and the refinancings, petitioners
st at ed:

The Li ndl eys obtai ned a second nortgage for $110, 500. 00
in May 2001 at 12.02% interest. * * *

The June 2002 refinance absorbed all of the remaining
$110, 500. 00 second nortgage except for $35, 000. 00,

whi ch coul d not be included because that anount
exceeded 80% of the appraised value. Thus, $35,000.00
was still at the high interest rate of 12.02% when the
June 2002 refinance was conpl ete.

The February 2004 nortgage for $45,000.00 was used to
pay the high interest $35,000.00, a $7,500.00 note with
Telco Credit Union, and $2,500.00 toward credit cards.
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There never was and never has been any intent to

di ssi pate assets. The taxpayers believed the anount

due was still being determined in litigation.

In the February 28, 2005, letter, petitioners also stated:

The taxpayers would like to substantially increase the

O fer anobunt and abandon their special circunstances

argunents related to retirenent, nedical conditions,

and the fact that they are victins of a convicted

felon. They would like to offer the full collection

potential * * * of $150,000 contingent on acceptance of

t he paynent on Novenber 1, 2006.

On March 8, 2005, respondent issued petitioners a notice of
determ nation.” Because he concluded that petitioners dropped
their doubt as to collectibility with special circunstances and
effective tax admnistration argunents, respondent did not
address those argunents. Respondent determ ned that there was no
doubt as to petitioners’ liability because the assessnents were

made pursuant to decisions entered in DurhamFarns #1, J. V. V.

Comm ssioner, T.C Menp. 2000-159, affd. 59 Fed. Appx. 952 (9th

Cir. 2003).

In eval uating petitioners’ offer-in-conprom se based on
doubt as to collectibility, respondent accepted the val ues of
assets petitioners reported. Respondent did not include the
val ue of the house, the 1997 Ford F-150, the 1999 Toyota 4-

Runner, or the househol d goods in the cal culation of petitioners’

" Respondent issued two nearly identical notices of
determ nation, one addressed to M. Lindley and the other
addressed to Ms. Lindley. To avoid confusion, we refer to the
notices of determnation as a single notice of determ nation.
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reasonabl e collection potential. Respondent included only the
80- percent quick sale value of the 1987 Honda Accord ($340)
i nstead of the 100-percent value petitioners reported ($425).
I nstead of including the annuity paynments in petitioners’ gross
mont hly i nconme, respondent treated the annuity as an asset with a
val ue of $156,931. Respondent al so included “other assets” worth
$155,500, reflecting his determination that petitioners’ My 2001
second nortgage and February 2004 refinanci ng were di ssi pations
of assets. Respondent concluded that petitioners had net
realizable equity in their assets of $331, 447.

Respondent accepted petitioners’ reported gross nonthly
i ncone, less the annuity paynents. Respondent al so accepted
petitioners’ reported tax, health care, and life insurance
expenses. However, respondent reduced petitioners’ food,
clothing, msc. expense to $868 and their housing and utilities
expense to $1,235, to reflect national and | ocal standards.
Respondent al so reduced their transportation expense to $1, 149
and disallowed their “other secured debt” expense and their
“ot her” expenses.

After making adjustnments to their nonthly expenses,
respondent determ ned that petitioners had nonthly di sposable

i ncone of $1,979 and that $94,992 was collectible fromtheir
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future incone.® Respondent determ ned that petitioners’
reasonabl e coll ection potential was $426,439. Respondent
concl uded that because petitioners had the ability to pay the
currently assessed anount in full, their offer anobunt of $150, 000
was not acceptable. Further, respondent determ ned that
acceptance of an offer-in-conpromse for 1991 through 1995 was
not possi bl e because the years were still under exam nati on.

In response to the notice of determ nation, petitioners
filed a petition with this Court on April 8, 2005.

OPI NI ON

Section 7122(a) provides that “The Secretary may conproni se
any civil * * * case arising under the internal revenue | aws”.
Whet her to accept an offer-in-conpromse is left to the

Secretary’s discretion. Fargo v. Conmm ssioner, 447 F.3d 706, 712

(9th GCr. 2006), affg. T.C Meno. 2004-13; sec. 301.7122-1(c)(1),
Proced. & Adm n. Regs.

The regul ati ons under section 7122(a) set forth three
grounds for the conpromse of a tax liability: (1) Doubt as to
liability; (2) doubt as to collectibility; or (3) pronotion of
effective tax admnistration. Sec. 301.7122-1(b), Proced. &

Adm n. Regs. Wiile petitioners’ Form 656 indicated that they

8 Because petitioners nade a cash offer, respondent
consi dered 48 nmonths of petitioners’ disposable inconme ($1,979 x
48 nont hs = $94,992). See Internal Revenue Manual (IRM sec.
5.8.5.5.
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were seeking an offer-in-conprom se based on doubt as to
l[iability, doubt as to liability is no |onger at issue.?®

The Secretary nay conpromse a tax liability based on doubt
as to collectibility where the taxpayer’s assets and incone are
| ess than the full anobunt of the assessed liability. Sec.
301.7122-1(b)(2), Proced. & Adm n. Regs. GCenerally, under the
Comm ssioner’s adm nistrative pronouncenents, an offer-in-
conprom se based on doubt as to collectibility will be acceptable
only if it reflects the taxpayer’s reasonable collection
potential. Rev. Proc. 2003-71, sec. 4.02(2), 2003-2 C B. 517,
517. In sonme cases, the Conm ssioner will accept an offer of
| ess than the reasonable collection potential if there are
“special circunstances”. 1d. Special circunstances are: (1)
G rcunst ances denonstrating that the taxpayer woul d suffer
econom ¢ hardship if the IRS were to collect from himan anpunt
equal to the reasonable collection potential; or (2)
ci rcunst ances justifying acceptance of an anobunt |ess than the
reasonabl e coll ection potential of the case based on public

policy or equity considerations. See IRMsec. 5.8.4.3(4).

® Petitioners did not present testinobny or exhibits to
substantiate doubt as to liability. Further, petitioners did not
address doubt as to liability in their opening brief. 1In his
answering brief, respondent asserts that petitioners abandoned
their doubt as to liability argunent. Petitioners did not
chal l enge this assertion in their reply brief. Based on the
above, we conclude that petitioners have abandoned their doubt as
to liability argunent.
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The Secretary nmay conpromse a tax liability on the ground
of effective tax adm nistration when: (1) Collection of the ful
liability will create econom ¢ hardship; or (2) exceptional
ci rcunst ances exi st such that collection of the full liability
woul d underm ne public confidence that the tax |aws are being
admnistered in a fair and equitable nmanner; and (3) conprom se
of the liability would not underm ne conpliance by taxpayers with
the tax laws. Sec. 301.7122-1(b)(3), Proced. & Adm n. Regs.

Petitioners proposed an offer-in-conprom se based
alternatively on doubt as to collectibility, doubt as to
collectibility with special circunstances, or effective tax
adm nistration. Petitioners formally offered to pay $40,413 to
conprom se their outstanding tax liabilities for 1987 through
1995 and later increased their offer anpbunt to $150, 000. 1°
Respondent determ ned that petitioners abandoned their doubt as
to collectibility with special circunstances and effective tax
adm ni stration argunents and that, because they had the ability
to pay the currently assessed tax in full, they are not entitled

to an offer-in-conprom se based on doubt as to collectibility.

10 The proposed collection action related to petitioners’
outstanding tax liability for 1987-90 only. However, petitioners
al so sought to conprom se their outstanding tax liability for
1991-95. The total assessed anobunt for 1987-95 is not in the
record, and, therefore, no reliable conparison can be nmade
bet ween the of fer anbunt and the anbunt assessed.
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Because the underlying tax liability is not at issue, our
revi ew under section 6330 is for abuse of discretion. See Sego

v. Conmm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner,

114. T.C. 176, 182 (2000). This standard does not ask us to
deci de whether in our own opinion petitioners’ offer-in-
conprom se shoul d have been accepted, but whether respondent’s
rejection of the offer-in-conprom se was arbitrary, capricious,

or without sound basis in fact or law. Wodral v. Comm Ssioner,

112 T.C. 19, 23 (1999); Keller v. Comm ssioner, T.C Mno. 2006-

166; Fowl er v. Commi ssioner, T.C Meno. 2004-163.

A. Doubt as to Collectibility Wth Special G rcunstances and
Ef fective Tax Adm ni stration

M. Ownens did not determ ne whether petitioners were
entitled to an offer-in-conprom se based on doubt as to
collectibility with special circunstances or effective tax
adm ni stration because he concluded that petitioners had
abandoned those argunments in their February 28, 2005, letter.
Petitioners assert that they only agreed to abandon those
positions contingent upon M. Owens’s acceptance of their
i ncreased offer anmount. Because he did not accept the increased
of fer amount, petitioners argue that M. Omens abused his
di scretion by failing to consider their special circunstances and
effective tax admnistration argunents. Petitioners’ argunent is

not supported by the record.
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In the February 28, 2005, letter, petitioners stated:

The taxpayers would like to substantially increase the
O fer anobunt and abandon their special circunstances
argunents related to retirenent, nedical conditions,
and the fact that they are victins of a convicted
felon. They would like to offer the full collection
potential * * * of $150,000 contingent on acceptance of
the paynent on Novenber 1, 2006. [Enphasis added.]

Contrary to petitioners’ assertion, this letter does not state
t hat the abandonnment of their special circunstances argunents is
conti ngent upon acceptance of their increased offer anount.
I nstead, the letter comuni cates petitioners’ intention to do two
things, “[1] substantially increase the offer anount and [ 2]
abandon their special circunstances argunents”. (Enphasis
added.) The only contingency expressed is that they woul d
increase the offer anmount only if the paynent woul d be accepted
on Novenmber 1, 2006. In addition, M. Onens credibly testified
that he did not recall petitioners’ stating that their
abandonment of the special circunstances argunent was contingent
upon acceptance of the increased offer anobunt. G ven the above-
quoted | anguage, it was not arbitrary or capricious for M. Owens
to conclude that petitioners had abandoned their doubt as to
collectibility with special circunstances and effective tax
adm ni stration argunents.

Even assum ng arguendo that M. Owens shoul d have nade a
final determnation wth respect to petitioners’ doubt as to

collectibility with special circunstances and effective tax
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adm ni stration argunents, we would not find that M. Owens abused
his discretion by rejecting petitioners’ offer-in-conpromse. An
of fer-in-conprom se based on doubt as to collectibility with
speci al circunstances or effective tax admnistration nust be
vi ewed agai nst the backdrop of section 301.7122-1(b)(3)(iii),

Proced. & Admi n. Regs.!*! See Barnes v. Commi ssioner, T.C. Mno.

2006- 150. That section requires that M. Owens deny petitioners’
offer-in-conpromse if its acceptance woul d underm ne vol untary
conpliance wwth tax | aws by taxpayers in general

Conprom sing petitioners’ case on grounds of public policy
or equity would not enhance voluntary conpliance by other
taxpayers. Instead, it would place the Governnent in the
unenvi abl e rol e of an insurer against poor business decisions by
t axpayers, reducing the incentive for taxpayers to investigate
t hor oughly the consequences of transactions into which they
enter. It would be particularly inappropriate for the Governnent
to play that role here, where the transaction at issue is
participation in a tax shelter. Reducing the risks of

participating in tax shelters woul d encourage nore taxpayers to

11 The prospect that acceptance of an offer-in-conpromn se
wi Il underm ne conpliance with the tax laws mlitates against its
accept ance whether the offer-in-conprom se is predicated on
pronotion of effective tax adm nistration or on doubt as to
collectibility with special circunstances. See Rev. Proc. 2003-
71, 2003-2 C.B. 517; IRMsec. 5.8.11.2.2; see also Barnes v.
Comm ssioner, T.C Meno. 2006-150.
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run those risks, thus underm ning rather than enhancing

conpliance with the tax laws. See Barnes v. Comm SSioner, supra.

On brief, petitioners advance nunerous argunents relating to
doubt as to collectibility with special circunstances and
effective tax admnistration. Because we find that M. Ownens did
not abuse his discretion in concluding that petitioners had
abandoned those argunments, we need not address those argunents.

B. Doubt as to Collectibility

Petitioners assert that M. Owens erroneously determ ned
their reasonable collection potential by: (1) Reducing their
al  owabl e housing and utilities expense from $2,421 to $1, 235 and
di sallow ng their second nortgage expense; (2) reducing their
al l owabl e food, clothing, msc. expense from $2,450 to $868; (3)
disallow ng their other expenses; (4) failing to reduce the val ue
of the annuity by its liquidation costs; and (5) including
$155,500 in “other assets” to reflect the dissipation of

assets.? Although M. Oaens made sone errors in calculating

12 Petitioners also argue that M. Owens erred by not
allowing as a nonthly expense $600 given to their daughter to pay
for college-rel ated expenses. This “expense” was not |isted on
petitioners’ Form 433-A or other letters, nor did they indicate
that the $600 was part of another expense, such as food,
clothing, msc. or other expenses. On brief, petitioners do not
show when, if at all, they brought this expense to M. Owens’s
attention. Because this expense was not before M. Onens, it is
not relevant to our determ nation of whether M. Omens abused his
di scretion.

(continued. . .)
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petitioners’ reasonable collection potential, we find that those
errors were harml ess because, even when corrected, petitioners’
reasonabl e col |l ection potential exceeds their offer anount.

1. Petitioners’ |ncone and Expenses

a. Housi ng and Utilities Expense

Section 7122(c)(2)(A) provides that “the Secretary shal
devel op and publish schedul es of national and | ocal all owances
designed to provide that taxpayers entering into a conprom se
have an adequate nmeans to provide for basic |iving expenses.”
Section 7122(c)(2)(B) provides that the national and | ocal
al | owances shoul d not be used “to the extent such use would
result in the taxpayer not having adequate neans to provide for
basic living expenses.”

M. Ownens used national and | ocal standards to determ ne
petitioners’ allowable housing and utilities expense, including
their second nortgage expense. Petitioners assert that, by not
allow ng their actual expenses, they will not have adequate neans
to provide for basic |iving expenses. However, petitioners did
not provide any information to M. Omens or to the Court show ng
that they would be unable to provide for basic |iving expenses if

only allowed the national and | ocal standards. G ven the |ack of

2, .. continued)
Petitioners do not dispute respondent’s reduction of their
transportati on expenses.
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supporting information, it was not arbitrary or capricious for
M. Onens to use national and | ocal standards in determ ning
petitioners’ allowable housing and utilities expense, including
t he second nortgage expense.

b. Food, d othing, etc. Expense

M. Ownens used national standards for a famly of 1 to
determ ne petitioners’ allowable food, clothing, etc. expense.
Petitioners argue that M. Oaens abused his discretion by using
the standard for a famly of 1 instead of a famly of 4. As
descri bed above, petitioners did not show they would be unable to
provide for basic living expenses if only allowed the national
and | ocal standards. M. Owens’s use of such standards was not
arbitrary or capricious. However, M. Osens erred by using the
national standard for a famly of 1. M. Omnens acknow edged his
m stake and testified that he should have used the national
standard for a famly of 4, which was $1, 564.

C. O her Expenses: Son's Educati on Expense

M. Omens disallowed petitioners’ other expenses, which
i ncl uded $309 per nonth for their son’'s private education. |RM
section 5.8.5.5.3(6) states that “Expenses for dependents to
attend * * * private schools are not allowed unless the
dependent s have special needs that cannot be net by public

schools.” Petitioners presented no information to indicate their
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son had speci al needs which could not be net by public schools.
It was not arbitrary and capricious for M. Omens to disallowthe
school -rel at ed expense.

d. O her Expenses: Attorney’'s Fees

| RM section 5.15.1.10(3) provides that attorney’s fees are
necessary expenses if “Representation before the Service is
needed”. Petitioners presented information to M. Oaens
establishing that they paid $400 per nonth in attorney’s fees,
and that those fees were in connection with their Hoyt-rel ated
l[itigation. M. Owaens erred by disallow ng petitioners’
attorney’ s fees.

e. Amount Col l ecti ble From Future | ncone

Taki ng the above into consideration, the follow ng chart

summari zes petitioners’ nonthly disposable incone:

| ncone/ Expense Anount
M. Lindley' s gross wages $5, 845
Ms. Lindley s gross wages 1,779
Food, clothing, msc. (1, 564)
Housing and utilities (1, 235)
Transportation (1, 149
Taxes (2,038)
Heal th care (250)
Li fe i nsurance (105)
Attorney’s fees (400)

Mont hly di sposabl e i ncone 883
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Thus, $42,384 is collectible frompetitioners’ future incone. !

2. Petitioners’ Assets
a. Annui ty

I nstead of including the annuity paynents in petitioners’
gross nmonthly income, M. Oaens included the annuity as an asset.
Petitioners do not dispute treating the annuity as an asset, but
they argue that M. Owens erred by not decreasing the val ue of
the annuity by the tax consequences of its |liquidation. M.
Onens testified that he should have decreased the value of the
annuity to account for the tax consequences. However, M. Owens
did not calculate the tax consequences. In their February 28,
2005, letter, petitioners estimated that the after-tax val ue of
the annuity was $104, 135. Because M. Owens did not determ ne
the annuity’s after-tax value, we shall accept petitioners’
esti mat ed val ue.

b. Di ssi pat ed Assets

M. Onens determned that petitioners were intentionally
dissipating their assets when they obtained a second nortgage in
May 2001 and refinanced a portion of that nortgage in February
2004. Essentially, M. Oaens determ ned that petitioners were
pulling equity out of their house w thout consideration for their

outstanding tax liabilities. M. Onens included the anount of

13 Because petitioners nmade a cash offer, respondent
consi dered 48 nmonths of petitioners’ disposable income ($883 x 48
nmonths = $42,384). See IRMsec. 5.8.5.5.
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t he second nortgage and the February 2004 refinancing ($155, 500)
as an “other asset” in his calculation of petitioners’ reasonable
col l ection potenti al .

Petitioners presented information to M. Owens which showed,
with the exception of $10,000 used to pay creditors fromthe
February 2004 refinancing, they did not pull any equity out of
the house. Instead, they were only attenpting to get | ower
interest rates and reduce their nonthly paynents. For this
reason, M. Ownens’s determ nation that the entire anount of the
second nortgage and the February 2004 refinancing was a
di ssi pation of assets is not supported by the record.

However, as petitioners concede in their February 28, 2005,
letter, $10,000 of equity was pulled fromthe hone in the
February 2004 refinancing to pay creditors and was thus a
di ssi pation of assets.

C. Net Realizable Equity in Assets

Taki ng the above into consideration, the follow ng chart

summari zes the net realizable equity in petitioners’ assets:

4 Respondent cites M. Lindley' s testinmony that $70, 000 of
the May 2001 second nortgage was used to pay credit card debts as
evi dence that petitioners were intentionally dissipating assets.
When his testinony is taken in context, it is obvious that M.

Li ndl ey was confused as to the details of the second nortgage and
the two refinancings. M. Lindley' s confused testinony does not
outwei gh the other information indicating that only $10,000 in
equity was pulled fromthe house.



Asset Equity
Checki ng account $739
| ndi vi dual retirenent 17, 937
account
Annui ty 104, 135
1987 Honda Accord 340
Di ssi pated asset 10, 000
Tot al 133, 151
3. Sunmary

Petitioners’ reasonable collection potential is $175, 535.
Because their reasonable collection potential is greater than
their offer anmount, we find that M. Ownens’s rejection of
petitioners’ offer-in-conprom se based on doubt as to
collectibility was not arbitrary or capricious.

C. Petitioners’ Oher Arqgunents

1. | nformation Sufficient for the Court To Revi ew
Respondent’s Determ nation

Petitioners argue that respondent failed to provide the
Court with sufficient information “so that this Court can conduct
a thorough, probing, and in-depth review of respondent’s
determ nations.” Petitioners’ argunent is without nerit.

Ceneral ly, a taxpayer bears the burden of proving the

Comm ssioner’s determ nations incorrect. Rule 142(a)(1); Welch
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V. Helvering, 290 U.S. 111, 115 (1933).!® The burden was on

petitioners to show that respondent abused his discretion. The
burden was not on respondent to provide enough information to
show t hat he did not abuse his discretion. Nevertheless, we find
that we had nore than sufficient information to review
respondent’ s determ nation.

2. Ms. Lindley' s I nnocent Spouse Case

Petitioners argue that the final notice is invalid as it
relates to Ms. Lindley because she has an i nnocent spouse case
pendi ng before the Tax Court at docket No. 13872-04. 1In the
alternative, petitioners ask us to determne that Ms. Lindley is
i n innocent spouse. This issue is noot because, on April 6,

2006, the Tax Court entered a stipul ated decision in docket No.
13872-04 reflecting the parties’ agreenent that Ms. Lindley “is
not entitled to relief under I.R C. section 6015(b) or (f) with
respect to her incone tax liabilities for the taxable years 1987,

1988, 1989, 1990, and 1991.~

15 \Wiile sec. 7491 shifts the burden of proof and/or the
burden of production to the Conm ssioner in certain
circunstances, this section is not applicable in this case
because respondent’s exam nation of petitioners’ returns did not
comence after July 22, 1998. See Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3001(c), 112 Stat. 727.



3. Unassessed Years

Petitioners argue that respondent abused his discretion by
failing to consider their offer-in-conpromse as it relates to
their unassessed tax years, 1991 through 1995. Respondent
proposed collection action for only 1987 through 1990. The
ultimate issue in this case is whether respondent abused his
discretion in determning that collection action for 1987 through
1990 may proceed. Wether respondent can or should conprom se
petitioners’ tax liability for years outside of those for which
coll ection action has been proposed is not relevant to our
determ nation. Petitioners’ argunment is w thout nerit.

4. Efficient Collection Versus |Intrusiveness

Petitioners argue that respondent failed to bal ance the need
for efficient collection of taxes wwth the legitimte concern
that the collection action be no nore intrusive than necessary.
See sec. 6330(c)(3)(C). Petitioners’ argunment is not supported
by the record.

Petitioners have an outstanding tax liability. In their
section 6330 hearing, petitioners proposed only an offer-in-
conprom se. Because no other collection alternatives were
proposed, there were not |ess intrusive neans for respondent to
consider. W find that respondent bal anced the need for
efficient collection of taxes with petitioners’ legitimte

concern that collection be no nore intrusive than necessary.



D. Concl usi on

Petitioners have not shown that respondent’s determ nation
was arbitrary or capricious, or without sound basis in fact or
|aw. For all of the above reasons, we hold that respondent’s
determ nati on was not an abuse of discretion, and respondent may
proceed with the proposed collection action.

I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we find
themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




