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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned a deficiency of $3,892 in petitioners’
Federal inconme tax for 2005. The issue for decision is whether
petitioners are |iable for unreported discharge of indebtedness
(DA) incone.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference.! Petitioners resided in New
York when they filed their petition.

During the year in issue Thomas F. Liotti (petitioner) was
an attorney in New York. At the tinme of trial petitioner was
admtted to practice before this Court. He had held a credit
card account wth MBNA Anerica Bank N. A (MBNA) since 1985.
Petitioner’s account was sponsored by the New York State Bar
Associ ation; his name was the only nane on the account. At the
time of trial petitioner had not used the account for several
years. Over the course of 2004 and 2005 petitioner sent letters

to MBNA in which he discussed the amount he felt he rightfully

Petitioner Wendy Liotti did not sign the stipulation of
facts, nor did she appear at trial. Petitioner Thomas F. Liotti
stated that he represented hinself and his wife and that she was
listed as a petitioner solely because the couple filed a joint
Federal inconme tax return for the year in issue. This case is
considered submitted on the part of both petitioners. See Rule
149(a) .
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owed. There are no responses from MBNA to petitioner’s letters
in the record. At sonme point in 2005 petitioner and MBNA agreed
that petitioner would pay $5,200 to settle his account.
Petitioner made the final paynent toward the settlenent in July
2005. Petitioner’s credit card statenent with a closing date of
Septenber 21, 2005, reflects a finance charge adjustnent of
$244. 47 and a “charge off” of $11,974.65. MBNA provided the
I nternal Revenue Service a Form 1099-C, Cancellation of Debt,
which reflected a cancellation of petitioner’s debt of $11,974.65
for 2005. Petitioner denied that he received a Form 1099-C from
MBNA for 2005.

Petitioners did not include the $11,974.65 as income on
their 2005 joint Federal income tax return. Respondent sent
petitioners a notice of deficiency that included the $11, 974. 65
in petitioners’ incone for 2005 and determ ned a deficiency of
$3,892.2 After the notice was issued, petitioner paid the tax

and i nterest shown due on the notice.?

20 her changes determined in the notice of deficiency were
conputational and will not be discussed.

3The paynent of tax after the mailing of a notice of
deficiency shall not deprive the Court of jurisdiction over such
deficiency. See sec. 6213(b)(4); Hazel v. Conmm ssioner, T.C
Meno. 2008-134. The Court also has jurisdiction to determ ne an
overpaynent in a deficiency proceeding. See sec. 6512(b)(1).
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Di scussi on

Burden of Proof and Production

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); see I NDOPCO, Inc. V.

Comm ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111, 115 (1933). The burden of proof for factual matters
may be shifted to the Comm ssioner under section 7491.
Petitioner has not alleged that section 7491 applies.

If an information return, such as a Form 1099-C, is the
basis for the Conm ssioner’s determ nation of a deficiency,
section 6201(d) may apply to shift the burden of production to
the Comm ssioner if in any court proceeding the taxpayer asserts
a reasonabl e dispute with respect to the incone reported on the
information return and the taxpayer has fully cooperated with the

Conmi ssioner. See McQuatters v. Comm ssioner, T.C Meno. 1998-

88. As discussed infra, petitioner has failed to assert a
reasonabl e dispute with respect to the incone reported on the
Form 1099- C.

Thus there is no burden shift under either section 7491 or
6201(d).

. DA I ncone

G oss incone includes all incone from whatever source

derived. Sec. 61(a). DA is specifically included as an item of
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gross incone. Sec. 61(a)(12). This neans that a taxpayer who
has incurred a financial obligation that is |ater discharged or

rel eased has realized an accession to i ncone. Id.; United States

V. Kirby Lunber Co., 284 U.S. 1, 3 (1931). The rationale of this

principle is that the discharge of a debt for less than its face
val ue accords the debtor an econom c benefit equivalent to

i ncome. United States v. Kirby Lunber Co., supra at 3; Friedman

v. Conmm ssioner, 216 F.3d 537, 545 (6th G r. 2000), affg. T.C

Meno. 1998-196. Accordingly, when a taxpayer’s obligation to
repay a debt is settled for |less than the face val ue of the debt,
he ordinarily realizes DO incone. Sec. 61(a)(12); see WArbus v.

Comm ssioner, 110 T.C 279, 284 (1998) (citing Vukasovich, Inc.

v. Comm ssioner, 790 F.2d 1409, 1413-1414 (9th Cr. 1986), affgqg.

in part and revg. in part T.C. Meno. 1984-611). Accrued interest
that is discharged through a settlenent is considered DO incone.

Payne v. Comm ssioner, T.C Meno. 2008-66, affd. 357 Fed. Appx.

734 (8th Cir. 2009); see sec. 1.6050P-1(c), Incone Tax Regs.
Acconpanying the DO rule are certain exclusions from gross
income. Sec. 108(a)(1). Petitioner does not argue that any of
t he exclusions apply; thus the Court does not consider them
Petitioner contends that he did not have DO incone on the
basis that: (1) The anount he owed MBNA was in dispute (a
contested liability); (2) the anobunt of interest NMBNA was

chargi ng hi mwas usurious; and (3) he did not receive a Form
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1099-C from MBNA and did not know that there would be any tax
ram fications for settling his account for |less than the ful
amount of his MBNA account bal ance.

One exception to the general DO rule is the “contested
[Tability” doctrine, under which DA inconme will be disregarded
when conputing gross incone if the taxpayer disputes the origina
anount of a debt in good faith and the debt is subsequently

settled. Preslar v. Comm ssioner, 167 F.3d 1323, 1327 (10th G

1999) (citing Zarin v. Comm ssioner, 916 F.2d 110, 115 (3d Cr

1990)), revg. T.C Menp. 1996-543. A taxpayer’s good faith
challenge to the enforceability of a debt does not necessarily
shield himfrom DA inconme when the dispute is resolved. Preslar

v. Conm ssioner, supra at 1328; see also Rood v. Commi Ssi oner,

T.C. Meno. 1996-248, affd. w thout published opinion 122 F.3d
1078 (11th Cr. 1997). *“To inplicate the contested liability
doctrine, the original anmount of the debt nmust be unli qui dated.
A total denial of liability is not a dispute touching upon the

anount of the underlying debt.” Preslar v. Conm Sssioner, supra

at 1328. Additionally, the fact that a settlenent is for |ess
than the full anmpbunt of a taxpayer’'s debt is insufficient to

establish that the debt was disputed. Melvin v. Conm Ssioner,

T.C. Meno. 2009-199 (citing, e.g., Rood v. Conm ssioner, supra).

Petitioner has not shown a challenge to the original anount of

t he underlyi ng debt.
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Petitioner entered into evidence several letters that he
wote to MBNA in which he argues that he does not owe the anount
listed as the bal ance of his account. Petitioner believed that
he had paid nore in interest than the underlying principal
bal ance of the account because he had not used the account for a
nunber of years.* In a letter dated Novenber 30, 2004,

petitioner contends that he has paid nore than $16, 000 “on the

underlying obligation”. (Enphasis added.) 1In the sane |letter he
al so contends that he does not owe MBNA $16,387.78. 1In a letter
dated January 18, 2005, petitioner wites that his account
bal ance as of Decenber 19, 1998, was $25,168.88. He then
contends that between Decenber 19, 1998, and Decenber 20, 2002,
he had paid MBNA $26, 606 and had nade additional payments since
2002. Petitioner also docunents the rise in the interest rate of
his account in the January 18, 2005, letter. 1In a letter dated
March 8, 2005, petitioner wites that he has paid MBNA a total of
$34, 451 but that he is not certain how nuch of that amobunt was
penalties and interest as opposed to principal.

Petitioner’s contention that the debt is contested is
incorrect. Petitioner has nmade no argunent against the original

anmount of his debt. See Preslar v. Commi sSioner, supra at 1327.

Through petitioner’s letters to MBNA it is clear that his

“Petitioner cited both 1998 and 2001 as the |ast year that
t he account had been used.
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argunent is with the anount of interest he is being charged, not
the underlying debt. Petitioner admts to maki ng paynents on the
underlying obligation in his letters and never argues that he did
not incur the charges on the account or that he did not owe the
princi pal bal ance of the account. The interest charged to
petitioner’s account is part of his debt obligation. See Payne

v. Conm ssioner, supra. Interest is included in the definition

of i ndebtedness. Sec. 1.6050P-1(c), Incone Tax Regs.; cf. Payne

v. Conmm ssioner, supra. Petitioner’s challenge to the anmount of

interest he is charged does not rise to a contested liability.

Coupl ed with, and seem ngly a second prong of, petitioner’s
contested liability argunment is his argument that the interest
MBNA charged was usurious under New York | aw and the di scharge of
such interest should, therefore, not be income to him

Petitioner testified and nentioned in nore than one letter
admtted into evidence that the usury rate of interest in New
York was 25 percent.> All of the credit card statenents that
petitioner entered into evidence reflect an annual interest rate

of 22.98 percent. VWile this interest rate is high, it does not

SPetitioner has taken on the nantle of protecting all
consuners fromthe aggressive tactics of the credit card
conpani es and even informed the Court that he was “here, Judge,
for the Anerican people, as well as for nyself.”
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reach the level of what petitioner clains is usurious in New
York. ®

Petitioner also argues that he never received a Form 1099-C
from MBNA and did not know that there would be any tax
ram fications for settling his debt for |ess than the ful
amount. “The nmonment it beconmes clear that a debt will never have
to be paid, such debt nust be viewed as havi ng been di scharged.”

Cozzi v. Conm ssioner, 88 T.C. 435, 445 (1987). The nonrecei pt

of a Form 1099 does not convert a taxable iteminto a nontaxabl e

item Vaughn v. Conmi ssioner, T.C. Mnop. 1992-317, affd. w thout

publ i shed opinion 15 F.3d 1095 (9th Cr. 1993). Any identifiable
event that fixes the loss with certainty may be taken into

consideration. Cozzi v. Conm ssioner, supra at 445 (citing

United States v. S.S. Wiite Dental Munufacturing Co., 274 U. S.

398 (1927)); cf. sec. 1.6050P-1(b)(2)(i)(F), Inconme Tax Regs.
(l'isting a discharge of indebtedness pursuant to an agreenent
bet ween an applicable entity and a debtor to di scharge

i ndebt edness at |ess than full consideration as one of the eight
exclusive “identifiable events” under which debt is discharged

for information reporting purposes).

SEven if petitioner had nade a “good faith” challenge to the
interest rate, that alone would not “shield” himfrom DO incone.
See Preslar v. Comm ssioner, 167 F.3d 1323, 1328 (10th G r
1999), revg. T.C. Meno. 1996-543. Petitioner does not know how
much of his account bal ance was interest as opposed to principal.
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Petitioner is an attorney and a nenber of the Tax Court bar
with | egal acunen and a fundanental know edge of |egal research.
The fact that petitioner did not know that there were tax
ram fications associated with settling a debt for less than its
face val ue does not negate his enjoynment of the econonm c benefit
fromthe discharge of his debt. See sec. 61(a)(12); United

States v. Kirby Lunber Co., 284 U S. 1 (1931).

Concl usi on

Petitioner has failed to prove that there was a contested
l[iability concerning his MBNA account. Petitioner’s failed
usurious interest argunment, his lack of receipt of a Form 1099-C,
and his lack of know edge of DA inconme tax ramfications do not
negate the fact that he received a discharge of debt that
resulted in incone. Therefore, the $11,974.65 of petitioner’s
MBNA account bal ance that was di scharged is incone to petitioners
and shoul d have been included on their 2005 joint Federal inconme
tax return.

We have considered petitioner’s argunents, and, to the
extent not nentioned, we conclude the argunents to be noot,
irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




