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DAWSQON, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code as anmended and in effect for the year
in issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a deficiency of $4,850 in petitioner’s
Federal inconme tax for 2006. The issues for decision are: (1)
Whet her petitioner is entitled to dependency exenpti on deducti ons
for her son and daughter; (2) whether petitioner is entitled to
the child tax credit; and (3) whether petitioner is entitled to
head of household filing status.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tinme the petition was filed, petitioner resided in
Texas.

Petitioner and G egory Lee Litton (M. Litton) were married
in 1986. They have two children, a son, MC., who was born in
1992, and a daughter, J.K , who was born in 1995.°?

On March 13, 1997, petitioner and M. Litton were divorced
pursuant to a final decree of divorce (decree) entered by the
District Court of WIIlianson County, Texas. The decree |isted

M. Litton’s residence as the “present address” of the children.

2The Court refers to mnor children by their initials. See
Rul e 27(a)(3).
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The decree nade no provision with respect to allocating
dependency exenption deductions for the children.

The decree naned petitioner and M. Litton as “Joint
Managi ng Conservators” of the children, but it provided that M.
Litton “shall have the exclusive right to determ ne the residence
and domcile of the children.” The decree also provided that M.
Litton “shall have possession of the children at all tines not
specifically awarded in this decree to NORVA KAY CASEY LI TTON
(petitioner), or otherwi se nmutually agreed by the parties.”

In a standard possession order, which was incorporated in
the decree, the district court set forth detail ed guidelines
regardi ng “possession” of the children. In particular, the
st andard possession order provided that petitioner “shall have
possession of the child at any and all tinmes nutually agreed to
in advance by the parties, and, failing nutual agreenent,” shal
have the right to possession of the children as foll ows:

1. On Tuesday and Thursday during the regul ar school
termstarting at 6:00 p.m until the next norning;

2. On the first, third, and fifth weekends of each
nmonth starting at 6:00 p.m on Friday and endi ng on
Sunday at 6:00 p.m (This period of possession is
extended by one day in the event that a school
holiday falls on a Friday or Mnday.)

3. During the Christmas holiday in even-nunbered years
on the day that the child is dism ssed from schoo
for Christmas vacation and ending at noon on
Decenber 26
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4. On Mother's Day, if not otherwse entitled to
possession, from6:00 p.m on the Friday preceding
and ending at 6:00 p.m on Mther’s Day;

5. During spring break of even-nunbered years begi nning
at 6:00 p.m on the day that the child is dism ssed
fromschool and ending at 6:00 p.m on the day
bef ore school resunes after that vacation; and

6. For 30 days (consecutive or nonconnective dependi ng
upon whet her petitioner gives advance notice by My
1st to M. Litton) during summer vacation, subject
to the right of M. Litton to have possession of the
children for one weekend during this period.

M. Litton was awarded possession of the children if not

otherwi se entitled:

1. On Thanksgiving in even-nunbered years begi nning at
6:00 p.m on the day the child is dismssed from
school before Thanksgi ving and ending at 6:00 p. m
on the foll ow ng Sunday; and

2. On Father’s Day beginning at 6:00 p.m on the Friday
precedi ng and ending at 6:00 p.m on Father’s Day.

On March 27, 2003, a final order in suit to nodify parent-
child relationship (nodification order) was entered. The
nodi fication order decreased petitioner’s child support
obligation from $650 to $200 per nmonth but did not alter the
custody arrangenent set forth in the decree. The nodification
order does show M. Litton's address as being the children’s
resi dence.

Petitioner and M. Litton observed the terns of the standard
possessi on order during 2006. Each attenpted to accommodate the
ot her’ s reasonabl e requests, and they sonetines deviated fromthe

terms of that order upon their mutual agreenent. They al so
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agreed to allow the children to spend sonme Sunday ni ghts at
petitioner’s home for the weekends that she had custody of the
chi | dren.

Petitioner kept a detail ed and cont enporaneous cal endar | og
showi ng the days and nights the children were residing in her
custody during 2006. Her custody records were nore conpl ete and
preci se than those kept by M. Litton.

In a letter dated April 30, 2006, and sent to M. Litton by
certified mil on May 1, 2006, petitioner stated:

As suggested by federal judge Arnmen, in court on

3/13/ 2006, | amenclosing a copy of tax form 8332,

Rel ease of CQaimto Exenption for Child of Divorced or
Separated Parents. Although the tax court ruled in
favor of me claimng both of the children as
deductions, | propose to you (again), that the fair
solution, in the future, is for each of us to claimone
child. Please sign this formand return it to ne so
that | have the docunentation that we nutually agree to
this solution.

| f you choose not to sign the form 8332 that all ows you
toclaimM | wll exercise ny right to have the
children for an additional 30 days during sumrer nonths
fromnow on, so that the support test is not questioned
inthe future and I will claimboth children. | wll

al so choose to fully abide by the letter of the divorce
decree, changi ng our weekend and holiday arrangenents
so that we follow the possession guidelines as witten.
No questions asked.

As per our divorce decree, | amnotifying you that I
plan to have the children for an extended period of
summer possession from Saturday, July 1st, 2006 through
Thursday, July 6th, and again from Monday, July 17th

t hrough Wednesday, August 9th, 2006. This is a total

of 30 days.

The first day of school, according to the Lander BEEN
website, is Wednesday, August 17th, 2006.
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| f you decide to sign the encl osed 8332, allow ng you

to claimMand ne JK, | will consider renegotiating the

above 30-day possession so that the children will not

be away fromyou for the extended period of tinme during

the sumer.

| f you have further questions, feel free to respond.

Pl ease | et me know your decision by May 15, 2006, so

that arrangenents for childcare can be made. [If | do

not hear fromyou by this date, | will proceed as per

our divorce decree. Thank you in advance.

Petitioner tinely filed her 2006 Federal incone tax return
usi ng head of household filing status. She clainmed her son and
daught er as dependents for purposes of two dependency exenption
deductions and the child tax credit.

On Novenber 21, 2008, respondent sent petitioner a notice of
deficiency disallowng the two cl ai med dependency exenption
deductions for the children and the child tax credit and changi ng
her filing status from head of household to single.

D scussi on®

Dependency Exenpti on Deducti ons

In general, a taxpayer nmay deduct an exenption for a
dependent, such as a taxpayer’s qualifying child. Secs. 151(a),
(c), 152(a)(1). An individual cannot be a dependent of nore than

one taxpayer. See sec. 151(d)(2).

W decide this case on the basis of the evidence in the
record without regard to the burden of proof. Accordingly, we
need not decide whether the general rule of sec. 7491(a)(1l) is
applicable. See Hi gbee v. Conm ssioner, 116 T.C 438 (2001).
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Section 152(c)(1) defines a “qualifying child” as an
i ndi vi dual :

(A) who bears a relationship to the taxpayer, such
as a child of the taxpayer

(B) who has the sanme principal place of abode as
t he taxpayer for nore than one-half of such taxable
year; (aside fromspecial rules applicable to divorced
or separated parents);

(© who is under the age of 19 or is a student who
has not attained the age of 24 as of the close of the
cal endar year; and

(D) who has not provided over one-half of such
i ndi vi dual’s own support for the cal endar year in which
the taxabl e year of the taxpayer begins.

In pertinent part, section 152(e) provides:
SEC. 152(e). Special Rule For Divorced Parents, Etc.--

(1) I'n general.--Notw thstandi ng subsection

(c)(1)(B), (¢)(4), or (d)(H(Q, if--

(A) a child receives over one-half of
the child s support during the cal endar year
fromthe child s parents--

(i) who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

* * * * * * *

(B) such child is in the custody of 1 or
both of the child s parents for nore than
one-hal f of the cal endar year, such child
shall be treated as being the qualifying
child or qualifying relative of the
noncust odi al parent for a cal endar year if
the requirenents described in paragraph (2)
or (3) are net.
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* * * * * * *

(4) Custodial parent and noncust odi al
parent.--For purposes of this subsection--

(A) Custodial parent.--The term
“custodial parent” neans the parent having
custody for the greater portion of the
cal endar year.

(B) Noncustodial parent.--The term
“noncust odi al parent” neans the parent who is
not the custodial parent.

Petitioner contends that she qualifies as the custodi al
parent of the children for 2006 because they were in her custody
for the greater portion of that year, whether neasured by the
nunber of nights, days, or hours they spent with her. By
contrast, respondent, who has allowed the dependency exenption
deductions to M. Litton for 2006, contends that the children had
the same principal place of abode as M. Litton for nore than
hal f of the year and were in his custody for the greater portion
of the year and therefore are not petitioner’s qualifying
chil dren under section 152(c)(1).

We agree with petitioner. While the statutory provisions
here may seem sonewhat convol uted and confusing, we think the
speci al provisions of section 152(e)(1) and (4) override the
general provision of section 152(c)(1)(B) where the dependency

exenption deduction for a “qualifying child” of divorced or

separated parents is involved. Sec. 152(e)(1).
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In the case of a child of divorced parents, if a child
receives over half of his support during the year fromboth his
parents and is in the custody of one or both parents for nore
than half of the year, then the child is treated as being the
qualifying child of the parent having custody for a greater
portion of the year. Sec. 152(e)(1), (4)(A). That parent is
referred to as the “custodial parent”. |If there is split or
di vided joint custody, “‘custody’ wll be deened to be with the
parent who, as between both parents, has the physical custody of
the child for the greater portion of the cal endar year.” Sec.

1. 152-4(b), Inconme Tax Regs.; see Bjelland v. Comm ssioner, T.C

Meno. 2009-297; Maher v. Commi ssioner, T.C Meno. 2003-85.

The resolution of this issue turns on whether petitioner had
physi cal custody of the children for the greater portion of 2006.

See McCullar v. Conmm ssioner, T.C Meno. 2003-272. In support of

her contention, petitioner relies on her detail ed cal endar |og,
whi ch she kept each day and which was admtted into evidence. On
that cal endar | og she placed the notation “kids” on each day they
were in her custody and showed the hours and ni ghts she had them
We find that petitioner diligently docunented the tinmes she had
physi cal custody of her children in her daily cal endar | og, which
she kept on an accurately contenporaneous basis. W were also

i npressed with her candid and credi ble testinony.
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Wiile there is no statutory yardstick to quantify custody in
this situation, we think the nunber of both days and nights
petitioner had custody of her children during the regular school
termwas slightly nore than those clained by M. Litton in 2006.
What substantially tipped the custody scales in petitioner’s
favor was the 30-day period she had the children in her physical
custody during July and August.

Accordingly, on the basis of this record, and in view of al
the facts and circunstances herein, we conclude that petitioner
qualified as the custodial parent of her children, who were in
her physical custody for the greater portion of 2006. Therefore,
we hold that petitioner is entitled to the dependency exenption
deductions for her son and daughter in that year.

1. Child Tax Credit

Section 24(a) allows a child tax credit of $1,000 for each
qualifying child of the taxpayer. The term “qualifying child”
means a qualifying child (as defined in section 152(c)) who has
not attained the age of 17. Sec. 24(c)(1). Because MC and
J.K. were petitioner’s qualifying children for 2006 and neither
had attained the age of 17 during that year, we hold that
petitioner is also entitled to the child tax credit.

[, Head of Household Filing Status

Section 1(b) applies an advantageous tax rate to the taxable

i ncone of unmarried individuals who qualify as head of a
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househol d. Conpare sec. 1(b) wth sec. 1(c) (rate generally
applicable to taxable incone of unmarried individuals). Under
section 2(b)(1), the term “head of a household” includes an
i ndi vidual unmarried at the end of the taxable year who, anong
other things, maintains as his or her home a househol d which
constitutes for nore than one-half of such taxable year the
princi pal place of abode, as a nenber of such household, of a
qualifying child.* On the basis of the record, we conclude that
petitioner maintained a household which was the principal place
of abode of her children for nore than half the year. Therefore,
because M C. and J.K are petitioner’s qualifying children, we
hold that she is entitled to use the head of household filing
status for 2006.

To reflect the foregoing,

Deci sion will be entered for

petitioner.

“We note that a qualifying child for purposes of sec. 2(b)
is “determned without regard to section 152(e),” which suggests
that a custodi al parent whose hone is the principal place of
abode for the child for nore than half the year is entitled to
head of household filing status even if he or she has rel eased
his or her claimto the dependency exenption under sec.

152(e) (2).



