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R determ ned a deficiency in incone tax for P's
1999 tax year based primarily on the disall owance of
cl ai med busi ness expenses. R nmailed to P a notice of
deficiency that incorrectly provided the |ast day P
could petition the Tax Court. P clains that the notice
of deficiency is invalid and all eges that the
exam nation and audit were illegal and retaliatory.

Hel d: The notice of deficiency is valid because P
received the notice tinely and petitioned the Tax Court
tinmely.

Hel d, further, the exam nation and audit of P's
1999 Federal incone tax return were in accordance with
applicable | aw.

Hel d, further, R s deficiency determnation is
sust ai ned.




Rodol fo Li zcano, pro se.

Roberta Shummay and Kelli H Todd, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: This case is before the Court on
respondent’s notion for summary judgnent. The issues are:

(1) Whether the notice of deficiency is invalid because the
date it specified as the | ast day on which petitioner could
petition this Court was in error;

(2) whether the notice of deficiency is invalid because
petitioner was inproperly selected for exam nation and audit in
retaliation for Equal Enploynent Qpportunity Comm ssion ( EEQC)
conplaints and whistle blower reports he made while he was an
enpl oyee of the Internal Revenue Service (IRS)

Unl ess otherw se indicated all section references are to the
I nt ernal Revenue Code of 1986, as anended for the year in issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

FI NDI NGS OF FACT

Petitioner was enpl oyed by the I RS for approxi mately 20
years. Petitioner clains that during his enpl oynent he was
subj ected to harassnent and discrimnation by his superiors and
col | eagues and wi tnessed his superiors and col | eagues engaging in

illegal activities. Petitioner clains to have filed a conpl aint
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with the EEOCC in 1988 or 1989 on account of religious harassnent
and discrimnation by IRS managers. He also clains to have nade
whi stl e bl ower disclosures in 1996 regarding inproprieties,
i ncluding “fraud, waste, m smanagenent and abuse by | RS managers
and enpl oyees in Austin, TX'. Additionally, he asserts that he
reported an I RS enployee to IRS Inspection for interfering with
an audit he was conducting in 1997.

On Cctober 6, 1999, petitioner filed a formal equal
enpl oynent opportunity (EEO conplaint, case No. TD 00-2004,
alleging that his enployer, the IRS, denied himthe right to
reasonabl e accommodation in violation of the Rehabilitation Act
of 1973. The Departnent of the Treasury, after its
i nvestigation, ruled against petitioner.! Petitioner appeal ed,
and the EEOC i ssued a decision, appeal No. 01A12073, on July 11,
2002, affirmng the adverse decision of the Departnent of the
Treasury.

On Novenber 1, 2001, petitioner filed a formal EEO
conpl aint, case No. TD-02-2036, for retaliation, discrimnation,
and harassnent. Additionally, on Novenber 29, 2001, petitioner
filed another formal EEO conplaint, case No. TD- 02-2066, all eging

“i1legal browsing of petitioner’s 2000 tax account information,

Feder al enpl oyees who believe that they have been
di scrim nated against by a Federal agency have a right to file an
EEO conmplaint with that agency. The enployee may then appeal the
agency’s decision to the EECC.
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the illegal initiation of an audit on petitioner’s 2000 tax
return, and the illegal denial of petitioner’s right to
reasonabl e accommodati on”. These cases were both deci ded agai nst

petitioner by the Department of the Treasury.

Petitioner appeal ed both of these cases, and the EEOC issued
a final decision, appeal No. 01A33800, on July 15, 2004. The
EECC affirmed the initial adverse rulings as to both of
petitioner’s conplaints, concluding that petitioner was not
subjected to a hostile work environnent or deni ed reasonabl e
accommodation for his disability, and that the allegation of
discrimnation due to the selection of petitioner’s 2000 tax
return for audit was rejected appropriately.

The notice of deficiency was nailed to petitioner on
Cct ober 3, 2002. The notice determ ned an incone tax deficiency
of $3,959, based primarily on the disall owance of anmpbunts
petitioner claimed as business expense deductions, for
petitioner’s 1999 taxable year. The notice of deficiency, in
error, listed January 2, 2002, as the last day to file a petition
wth this Court. On Cctober 31, 2002, respondent nmailed to
petitioner a letter acknow edging the error and inform ng
petitioner that the last day to file a petition with this Court
was in fact January 2, 2003. Petitioner denies receipt of this

letter.
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Petitioner, who at that tine resided in MAlI|en, Texas,
filed tinely a petition with this Court postmarked January 2,
2003.2 On February 20, 2003, respondent filed a motion to
dismss for failure to state a clai mupon which relief can be
granted. In response, the Court issued an order instructing
petitioner to file an anended petition, and inform ng both
parties that a hearing would be held on respondent’s noti on.
Petitioner filed a notion for extension of the tine to file
hi s anended petition, which the Court granted. Petitioner filed
an anmended petition on March 13, 2003, and filed a second anended
petition on March 24, 2003. Al three of petitioner’s petitions
were devoid of any argunents regarding the dollar anount of the

deficiency.® They focused solely on petitioner’s contentions

2Respondent mailed the notice of deficiency to petitioner on
Cct. 3, 2002. The 90th day thereafter was Wdnesday, Jan. 1
2003, which was a legal holiday in the District of Colunbia. See
sec. 6213(a); Rule 25(b). “Wen the |ast day prescribed under
authority of the internal revenue |aws for perform ng any act
falls on * * * a |egal holiday, the performance of such act shal
be considered tinely if it is performed on the next succeeding
day which is not a * * * |egal holiday.” Sec. 7503.

| f a postage prepaid properly addressed petition is received
by the Court after the expiration of the 90-day period, it is
neverthel ess deened to be tinely if the date of the U S. Postal
Service postmark stanmped on the envel ope in which the petition
was mailed is wwthin the tinme prescribed for filing.
Sec. 7502(a); sec. 301.7502-1, Proced. & Adm n. Regs. Petitioner
mai l ed his petition via the U S. Postal Service, and it bears a
postmark of Jan. 2, 2003. Accordingly, the petition is deened
tinely filed. See sec. 7502(a).

3Petitioner did not assign error to respondent’s deficiency
(continued. . .)
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that the statutory notice of deficiency was invalid because of
its faulty designation of January 2, 2002, as the |last date for
filing the petition and that respondent illegally conducted a
retaliatory audit of his 1999 Federal income tax return on
account of his EEQCC conpl aints and whistle bl ow ng.

A hearing on respondent’s notion to dismss was held on
March 24, 2003, in San Antonio, Texas. At that time the Court
deni ed respondent’s notion. Thereafter, respondent filed an
answer to the second anmended petition.

On June 13, 2003, petitioner filed an original conplaint in
District Court in the McAllen D vision of the Southern District
of Texas. Petitioner’s original conplaint asserted various
constitutional and statutory actions based upon his forner
enpl oynment with the IRS and naned the United States of Anerica,
the United States Departnent of the Treasury, the IRS, and 17
i ndi vi duals with whom he had worked or who had been involved with
the audit of his 1999 Federal incone tax return as defendants.
Petitioner sought a trial by jury and damages for alleged

violations of his civil rights. See Bivens v. Six Unknown Naned

Agents of the Federal Bureau of Narcotics, 403 U S. 388 (1971).

3(...continued)
determ nation in his petition, anended petition, or second
anmended petition. Each issue not addressed by a clear and
conci se assignnent of error in the petition is deened to be
conceded. Rule 34(b)(4). Accordingly, petitioner is deened to
have conceded the correctness of respondent’s deficiency
determ nation
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Petitioner’s original conplaint, on Septenber 12, 2003, was sua
sponte ordered transferred to the Austin Division of the Wstern
District of Texas (District Court), where it was filed on

Septenber 23, 2003. Lizcano v. United States, No. A-03-CA-661-SS

(D. Tex. Dec. 14, 2004).

On Decenber 4, 2003, respondent filed a notion for
conti nuance of the then-scheduled Tax Court trial because “The
common issue before this Court and the District Court wll
necessitate that the sane evidence be introduced in each case.”
The Tax Court ordered petitioner to file a response. On
Decenber 24, 2003, petitioner filed a response indicating no
objection to respondent’s notion. On Decenber 30, 2003, the Tax
Court granted respondent’s notion for continuance.

On Decenber 23, 2003, the District Court defendants filed
nmotions to dismss, and on March 8, 2004, that court dism ssed
all causes of action against the individual defendants and
granted petitioner leave to file an anmended conplaint with

respect to his Bivens, and section 7431 or Privacy Act, clains.*

“The District Court concluded that the suit against the
i ndi vidual 'y named defendants “in their official capacities” was
precl uded by sovereign imunity, and that there was “no private
cause of action against an enpl oyee under the Fam |y Medi cal
Leave Act” or “Wistleblower Act as applicable to federal
enpl oyees”. No clains were alleged by petitioner under the
Federal Tort Clainms Act and the District Court found that “his
attenpted Bivens pleadings * * * [were] also defective” because
they did not contain a “specific allegation of any constitutional
right violation”.
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Petitioner, on April 22, 2004, filed his Bivens action anended
conplaint, in which he naned as defendants nine individuals with
whom he had worked or who had been involved wth the audit of his
1999 Federal incone tax return.® The anended conpl aint alleged
vi ol ati ons of sections 6103 and 7605 and his civil rights.

On Decenber 14, 2004, the District Court issued an order and
a judgnent dism ssing petitioner’s case. It concluded that, for
summary judgnent purposes, while petitioner had sufficiently

all eged violations of his constitutional rights by defendants in

SPetitioner’s amended conplaint did not list the United
States, the Departnment of the Treasury, or the IRS as a
defendant. In n.1 in the Appendi x To Individual Defendant’s
Di spositive Mtion, filed wwth the District Court, the nine naned
i ndi vi dual defendants argued that

by operation of Lizcano' s anended conplaint, the
Treasury Departnment has been dism ssed fromthis
action. 6 CHARLES ALAN WRI GHT, ARTHUR R. M LLER, MARY
K. KANE, FEDERAL PRACTI CE AND PROCEDURE 8§ 1476 (2d ed.
1990) (reasoning that an anended pl eadi ng supersedes
the original, i.e., the original is of no |egal
effect); King v. Dogan, 31 F.3d 344, 346 (5" Gr.

1994) (sane); see also Canpbell v. Hoffman, 151 F. R D
682, 684 (D. Kan. 1993) (holding that the plaintiff’s
anended conplaint effected the dism ssal of one of the
defendants fromthe lawsuit); 8 MOORE S FEDERAL
PRACTI CE § 41.21[2] (3d ed. 2002) (reasoning that an
anmended conplaint is the appropriate nmechani smfor
elimnating an i ssue, or one or nore but |ess than al
of several clains).

This Court notes that the District Court’s order dism ssing
petitioner’s case, as well as its judgnent, both discussed infra,
included the United States, the Departnent of the Treasury, and
the IRS as defendants in the caption.
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initiating the audit, he had failed to prove those charges.
Further, the defendants had with “conpetent sumrary judgnent
evi dence” established that “none of themwere responsible for the
initiation of his federal inconme tax exam nation” and that his
return was selected for audit by conputer and not as a
retaliatory action. The order states: “Plaintiff’s own evidence
supports Defendants’ clains of non-involvenent in the selection
of his audit.” The District Court conpletely dism ssed
petitioner’s suit, including the Bivens claim The District
Court’s judgnent stated: “IT IS ORDERED, ADJUDGED, and DECREED
that Plaintiff Rodolfo Lizcano TAKE NOTHI NG agai nst Def endants
the United States of Anmerica, the Internal Revenue Service, the
Departnent of the Treasury”, and the naned individual defendants.

On February 7, 2005, respondent filed with this Court a
nmotion for continuance of trial to provide tinme for petitioner to
appeal the District Court case. This Court granted respondent’s
motion. On August 11, 2005, respondent filed a notion for
summary judgnent. The Tax Court, by order dated August 22, 2005,
ordered petitioner to file any response on or before
Septenber 30, 2005. To date, the Tax Court has not received a
response.

The Tax Court, by order dated Novenmber 25, 2005, inforned
both parties that a hearing on respondent’s notion for sunmary

j udgnent was scheduled for a tinme and date certain of
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January 10, 2006, at 9 a.m in San Antonio, Texas, in a
desi gnated courtroomin order to precede the scheduled trial of
the case that week. Petitioner failed to make an appearance at
t he hearing.

OPI NI ON

Juri sdiction

There are two prerequisites to this Court’s jurisdiction to
redetermne a deficiency: (1) The issuance of a valid notice of
deficiency by the Comm ssioner, and (2) the tinely filing of a
petition with the Court by the taxpayer. See Rule 13(a), (c);

Rochell e v. Commi ssioner, 116 T.C. 356, 358 (2001) (and cases

cited thereat), affd. 293 F.3d 740 (5th Cr. 2002).

Validity of Notice of Deficiency

Petitioner contends that the notice of deficiency is invalid
because it lists incorrectly the | ast date on which petitioner
could file atinely petition with this Court. Petitioner relies
on section 6213(a) and the Internal Revenue Service Restructuring
and Reform Act of 1998 (RRA), Pub. L. 105-206, sec. 3463(a), 112
Stat. 767, for his argunent that the notice of deficiency is
i nvalid.

Pursuant to section 6213(a), a taxpayer has 90 days (or 150
days if the notice is addressed to a person outside the United

States) fromthe date that the notice of deficiency is nailed to
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file a petition with this Court for a redeterm nation of the
contested deficiency. RRA section 3463(a) provides as foll ows:

(a) I'n General.--The Secretary of the Treasury or the
Secretary’s delegate shall include on each notice of
deficiency under section 6212 of the Internal Revenue
Code of 1986 the date determ ned by such Secretary (or
del egate) as the |last day on which the taxpayer may
file a petition with the Tax Court.

(b) Later Filing Deadlines Specified on Notice of

Deficiency To Be Binding.--Subsection (a) of section

6213 (relating to restrictions applicable to

deficiencies; petition to Tax Court) is anended by

adding at the end the follow ng new sentence: “Any

petition filed wwth the Tax Court on or before the | ast

date specified for filing such petition by the

Secretary in the notice of deficiency shall be treated

as timely filed”.

(c) Effective Date.--Subsection (a) and the anmendnent

made by subsection (b) shall apply to notices mailed

after Decenber 31, 1998.

Section 6212(a) provides that if the Conm ssioner determ nes
a deficiency in incone tax, “he is authorized to send notice of
such deficiency to the taxpayer by certified mail or registered
mail.” “The purpose of this provision is to provide the taxpayer
with actual notice of the deficiency in a tinely manner, so that
the taxpayer will have an opportunity to seek a redeterm nation
of such deficiency in the prepaynent forumoffered by this

Court.” Rochelle v. Conm ssioner, supra at 359-360; see Snith v.

Comm ssioner, 114 T.C 489, 490-491 (2000), affd. 275 F.3d 912
(10th Gr. 2001); MKay v. Conm ssioner, 89 T.C. 1063, 1067

(1987), affd. 886 F.2d 1237 (9th Cr. 1989). Accordingly, this

Court has held that where the Comm ssioner fails to provide the
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petition date on the notice of deficiency but the taxpayer
nonet hel ess receives the notice and files a tinely petition, the

notice is valid. Smth v. Conmi ssioner, supra at 492.

Petitioner received the notice of deficiency and filed a
tinmely petition with this Court. Although the notice of
deficiency stated incorrectly the | ast date on which petitioner
could petition this Court, it clearly and conspicuously stated
that a petition nmust be filed with this Court within 90 days of
the date the notice of deficiency was nailed. Furthernore,
respondent mailed a letter to petitioner on Cctober 31, 2002,
acknow edging the error in the notice of deficiency and informng
petitioner that he had until January 2, 2003, to file a petition
with this Court. Accordingly, the statutory goal of providing
the taxpayer with actual notice of the deficiency determ nation
in a tinmely manner was satisfied. The Court concludes that the
notice of deficiency is valid and this Court has jurisdiction.

1. Availability of a Bivens Renmedy

“Bivens provides that federal courts have the inherent
authority to award damages agai nst federal officials to
conpensate plaintiffs for violations of their constitutional
rights. * * * However, Bivens renedies are not available to
conpensate plaintiffs for all constitutional torts commtted by

federal officials.” W Cr. for Journalismyv. Cederquist, 235

F.3d 1153, 1156 (9th Cir. 2000). There are three recognized
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circunstances in which a Bivens renedy is unavail abl e:
(1) “Congress has provided what it considers adequate renedi al
mechani snms for constitutional violations that may occur” in the
course of adm nistering a Federal program?® (2) there are
“special factors counselling hesitation in the absence of
affirmati ve action by Congress”’ that indicate that congressional
i naction has not been inadvertent, and (3) Congress has
specifically foreclosed such relief (and courts cannot judicially
create a renedy).® 1d. at 1156 n. 3.

The third circunmstance is applicable to the instant case as
the Anti-Injunction Act, section 7421(a), prohibits suits to
restrain the assessnent or collection of taxes.® The first
circunstance is also pertinent as Congress has given taxpayers

the right to sue for a refund. Sec. 7422. Additionally,

6Schwei ker v. Chilicky, 487 U S. 412, 423 (1988); see the
Court of Appeals for the Fifth Crcuit’s decision in Baddour
Inc. v. United States, 802 F.2d 801, 807-808 (5th Cr. 1986), the
court to which an appeal in this case would normally |ie absent a
stipulation to an appeal el sewhere; see also Natl. Conmodity and
Barter Ass’n v. Archer, 31 F.3d 1521, 1532 (10th G r. 1994);
Wages v. I RS, 915 F.2d 1230, 1235 (9th Cr. 1990); Caneron V.
IRS, 773 F.2d 126, 129 (7th G r. 1985).

‘Carlson v. Green, 446 U.S. 14, 18 (1980); see Chappell v.
Wal l ace, 462 U. S. 296 (1983).

8See Carlson v. Green, supra at 18-19.

%Sec. 6330(e)(1) overrides the Anti-Ilnjunction Act and
permts proceedings in the proper court, including this Court, to
enjoin the beginning of a levy during the period the |evy action
i s suspended. See Boyd v. Comm ssioner, 124 T.C. 296, 299
(2005).
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Congress has given taxpayers the right to bring a civil action
for damages and has established crimnal sanctions for Federal
of ficers or enployees who infringe upon a taxpayer’s rights. See
sections 6103, 7213, 7213A, and 7431, discussed infra.

[11. Anti-Ilnjunction Act

In Bob Jones Univ. v. Sinon, 416 U S. 725, 736 (1974), the

court stated the purpose of the Anti-Injunction Act as foll ows:

The Anti-Injunction Act apparently has no recorded

| egislative history, but its |anguage could scarcely be
nore explicit - ‘no suit for the purpose of restraining
t he assessnent or collection of any tax shall be

mai ntained in any court * * *’[.] The Court has
interpreted the principal purpose of this | anguage to
be the protection of the Governnent’s need to assess
and coll ect taxes as expeditiously as possible with a
m ni mum of preenforcenent judicial interference, ‘and
to require that the legal right to the disputed suns be
determined in a suit for refund.”” [CGtations
omtted.]

It is evident that the primary purpose of petitioner’s case
is to prevent the assessnment and collection of taxes for his 1999
taxabl e year. Congress has given taxpayers “the right to sue the
governnment for a refund if forced to overpay taxes, and it woul d
make the collection of taxes chaotic if a taxpayer could bypass
the renmedi es provided by Congress sinply by bringing a damage

action against Treasury enployees.” Caneron v. |IRS, 773 F.2d

126, 129 (7th Gr. 1985). “There are sound reasons not to
subj ect the taxing systemto an extra-statutory neasure of

damages wi t hout express Congressional authority.” Baddour, lnc.
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V. United States, supra at 809. The Anti-Injunction Act

expressly bars petitioner’s action.?°

Furthernore, the Courts of Appeals for the First, Second,
Third, Fourth, Fifth, Sixth, Seventh, Ei ghth, N nth, and Tenth
Circuits are all in agreenent that “Bivens relief is not
avail abl e for alleged constitutional violations by IRS officials
i nvol ved in the process of assessing and collecting taxes”.

Adans v. Johnson, 355 F.3d 1179, 1184 (9th G r. 2004); see Hudson

Valley Black Press v. IRS, 409 F.3d 106, 113 (2d G r. 2005);

Judicial Watch, Inc. v. Rossotti, 317 F.3d 401, 413 (4th Gr.

2003); Shreiber v. Mstrogiovanni, 214 F.3d 148, 155 (3d Grr.

2000); Dahn v. United States, 127 F.3d 1249, 1254 (10th G

1997); FEishburn v. Brown, 125 F.3d 979, 982-983 (6th G r. 1997);

Vennes v. An Unknown Nunber of Unidentified Agents of the United

States, 26 F.3d 1448, 1453-1454 (8th Cr. 1994); MMIllen v.

United States Departnent of Treasury, 960 F.2d 187, 190 (1st Cr

1991); Baddour, Inc. v. United States, supra at 807-809; Caneron

V. IRS, supra at 129. This Court will not judicially create a

remedy for petitioner.

®None of the exceptions to the Anti-Injunction Act is
applicable to the instant case. Sec. 7421(a) provides: “Except
as provided in sections 6015(e), 6212(a) and (c), 6213(a),
6225(b), 6246(b), 6330(e)(1l), 6331(i), 6672(c), 6694(c), 7426(a)
and (b)(1), 7429(b), and 7436, no suit for the purpose of
restraining the assessnent or collection of any tax shall be
mai ntai ned in any court by any person”.
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V. Respondent’s Mdtion for Summmary Judgnment

A. General Rul es

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). A party is allowed to

nove “for a summary adjudication in the noving party’s favor upon
all or any part of the legal issues in controversy.”
Rul e 121(a). A decision on the notion shall be “rendered if the
pl eadi ngs, answers to interrogatories, depositions, adm ssions,
and any other acceptable materials, together with the affidavits,
if any, show that there is no genuine issue as to any materi al
fact and that a decision may be rendered as a matter of |aw.”
Rul e 121(b).

The noving party bears the burden of proving that no genuine

i ssue of material fact exists and that he or she is entitled to

judgnent as a matter of |aw. Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th G r. 1994).
Facts and inferences drawn fromthe record are viewed in the

I ight nost favorable to the nonnoving party. 1d. \Were the
nmovi ng party properly makes and supports a notion for summary

j udgnent, “an adverse party may not rest upon the nere

all egations or denials of such party’s pleading,” but nust, by
affidavits or otherwi se, set forth “specific facts show ng that

there is a genuine issue for trial.” Rule 121(d).



B. Unl awful Audit

Petitioner relies on sections 6103 and 7213 for his claim
that the audit and exam nation of his 1999 Federal incone tax
return was inproper. Section 6103 protects the privacy of
t axpayers and restricts Governnent officers and enpl oyees from
di scl osing confidential return information. In support of the
restrictions inposed by section 6103, sections 7213 and 7213A
make unl awf ul the unauthorized disclosure of return information
and t he unaut hori zed i nspection of returns or return information,
respectively.

Section 7213 nmakes it unlawful for any officer or enployee
of the United States, or any person described in section 6103(n)
(or an officer or enployee of any such person), or any forner
officer or enployee, to wllfully disclose, except as otherw se
authorized by law, any tax return or return information as
defined in section 6103(b). The penalty for this felony is a
fine of not nore than $5,000 or inprisonnment for not nore than 5
years, or both. Additionally, section 7431 inposes civil danages
for the unauthorized inspection or disclosure of returns and

return i nformation. !

1A taxpayer may bring a civil action for danages in a U S
District Court. Sec. 7431(a)(1l). The danmages are the greater of
(1) $1,000 for each unauthorized inspection or disclosure of a
return or return information, or (2) the sumof the actual
damages sustained by the taxpayer as a result of such
unaut hori zed i nspection or disclosure, plus, in the case of a

(continued. . .)



- 18 -

Section 7213A, Unauthorized I nspection of Returns or Return
| nfformation, was enacted in 1997 by the Taxpayer Browsing
Protection Act, Pub. L. 105-35, section 2(a), 111 Stat. 1104
(1997), to address unauthorized scanning of tax returns and
return information primarily by tax enforcenent personnel.
Section 7213A provides:

SEC. 7213A(a). Prohibitions.--

(1) Federal enpl oyees and other persons.— It shal
be unl awful for--

(A) any officer or enployee of the United
States, or

(B) any person described in section 6103(n)
or an officer or enployee of any such person,

willfully to inspect, except as authorized in this
title, any return or return information.

For purposes of section 7213A, “inspect” nmeans “any exam nation
of areturn or return information.” Secs. 7213A(c), 6103(b) (7).
Violation of section 7213A can result in a fine not exceeding

$1, 000, or inprisonnent not exceeding 1 year, or both, as well as

di sm ssal from Federal enployment. Sec. 7213A(b)(1) and (2).

(... continued)
wi |l ful inspection or disclosure, or an inspection or disclosure
that is the result of gross negligence, punitive damages. Sec.
7431(c)(1). In addition to the damages as determ ned by sec.
7431(c) (1), the taxpayer is entitled to the cost of the action.
Sec. 7431(c)(2). The taxpayer may al so be able to recover
attorney’s fees. See secs. 7431(c)(3) and 7430.
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As a general rule, this Court will not | ook behind a notice
of deficiency. It does not usually exam ne the evidence used or
the propriety of the Conm ssioner’s notives, policy, or
procedures in nmaking audit determ nations. See Riland v.

Commi ssioner, 79 T.C 185, 201 (1982); G eenberqg’'s Express, Inc.

v. Comm ssioner, 62 T.C 324, 327-328 (1974); Human Enqgg.

Institute v. Conmm ssioner, 61 T.C. 61, 66 (1973); Suarez v.

Comm ssioner, 58 T.C. 792, 814 (1972), overruled in part Quzzetta

v. Comm ssioner, 78 T.C 173 (1982). However, this Court has

recogni zed an exception to the rule when there is substanti al

evi dence of unconstitutional conduct on the Comm ssioner’s part
and the integrity of the judicial process would be inpugned if
the Court permtted the Conm ssioner to benefit fromhis conduct.

Suarez v. Conm ssioner, supra;, see G eenberqg s Express, Inc. v.

Conmi Ssi oner, supra. But even in these limted situations, this

Court has refused to hold the notice of deficiency null and void.

Human Engg. Institute v. Conmi SSioner, supra;, Suarez V.

Conmi ssi oner, supra; see Greenberg’'s Express, Inc. V.

Conmi Ssi oner, supra.

C. Coll ateral Estoppel

Respondent contends that coll ateral estoppel, also known as
i ssue preclusion, precludes petitioner fromrelitigating the
i ssue of whether his 1999 Federal incone tax return was illegally

selected for audit. Respondent notes that the District Court has
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hel d that petitioner’s incone tax return was selected for audit
by conputer.
Col | ateral estoppel exists for the “dual purpose of
protecting litigants fromthe burden of relitigating an identi cal
i ssue and of pronoting judicial econony by preventing unnecessary

or redundant litigation.” Meier v. Comm ssioner, 91 T.C 273,

282 (1988); see also Montana v. United States, 440 U. S. 147, 153-

154 (1979); Parklane Hosiery Co. v. Shore, 439 U S. 322, 326

(1979). In general, the doctrine of collateral estoppel
forecloses relitigation of issues actually litigated and

necessarily decided in a prior suit. Parklane Hosiery Co. V.

Shore, supra at 326 n.5; Meier v. Conm Ssioner, supra at 282;

Peck v. Comm ssioner, 90 T.C 162, 166 (1988), affd. 904 F.2d 525

(9th Cir. 1990).
This Court, expanding upon three factors identified by the

Suprene Court in Montana v. United States, supra at 155, has set

forth five prerequisites necessary for the application in factual
contexts of collateral estoppel:

(1) The issue in the second suit must be identical
in all respects with the one decided in the first suit.
(2) There nust be a final judgnment rendered by a
court of conpetent jurisdiction.
(3) Coll ateral estoppel may be invoked against parties and
their privies to the prior judgnent.
(4) The parties nust actually have litigated the
i ssues and the resolution of these issues nust have
been essential to the prior decision.
(5) The controlling facts and applicabl e |egal
rul es nmust remai n unchanged fromthose in the prior
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l[itigation. [Peck v. Comm ssioner, supra at 166-167
(citations omtted).]

1. Identity of Issues

The first of the five factors enunerated above focuses on
identity of the issues. The Court nust determ ne whether the
facts and i ssues upon which the earlier judgnent was rendered are

applicable to the instant case. See Ganmill v. Conm ssioner, 62

T.C. 607, 616 (1974). The question before the District Court in
t he proceedi ng between petitioner and the nine named individuals
was: (1) Whether the naned individuals “either participated in
the decision to initiate audits of [his] tax returns or in the
actual audit process itself” in violation of sections 6103(a) and
7605(b),*? and (2) whether petitioner’s constitutional rights,
specifically his First Amendnent right to free speech, his Fourth
Amendnent liberty interests, his Fifth Arendnent right to
procedural and substantive due process and equal protection, and
his right to be free of cruel and unusual punishnment, were

vi ol at ed.

125ec. 7605(b) provides:

SEC. 7605(b). Restrictions on Exam nation of
Taxpayer.— No taxpayer shall be subjected to
unnecessary exam nation or investigations, and only one
i nspection of a taxpayer’s books of account shall be
made for each taxable year unless the taxpayer requests
otherwi se or unless the Secretary, after investigation,
notifies the taxpayer in witing that an additional
i nspection i s necessary.
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I n probing the existence of the alleged violations, the
District Court made specific findings of fact and concl usions
with respect to the selection of petitioner’s 1999 Federal incone
tax return for audit. The District Court found that none of the
named i ndi vi dual defendants was responsi ble for the selection of
petitioner’s 1999 Federal inconme tax return for audit because his
tax return was sel ected by conputer. The District Court’s
findi ngs addressed precisely the sanme issue that is now before
this Court: the selection of petitioner’s 1999 Federal inconme
tax return for audit. Accordingly, identity of issues poses no
barrier to the application of collateral estoppel.

2. Final Judgment by Court of Conpetent Jurisdiction

The second pertinent factor is phrased in terns of a final
judgnent by a court of conpetent jurisdiction. There is no
guestion that the District Court is a court of conpetent
jurisdiction and that it reached a final judgnment in the subject
case. This prerequisite also poses no barrier to the application
of collateral estoppel.

3. Privity

The third point typically considered by this Court in
assessing the propriety of collateral estoppel is that the
doctrine may be invoked against parties and their privies to the

prior judgnment. Peck v. Conm ssioner, supra at 166.

Hi storically, courts often went further than this fornulation in
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restricting the rule’s use. As explained by the U S. Suprene
Court in 1979: *“Until relatively recently, however, the scope of
collateral estoppel was limted by the doctrine of nmutuality of
parties. Under this nutuality doctrine, neither party could use
a prior judgnent as an estoppel against the other unless both

parties were bound by the judgnent.” Parklane Hosiery Co. V.

Shore, supra at 326-327. The Suprene Court has now abandoned the

requi renent of mutuality and sanctioned both offensive and
def ensi ve use of nonmutual collateral estoppel. See, e.g.,

United States v. Mendoza, 464 U.S. 154, 158-159 (1984); Parkl ane

Hosiery Co. v. Shore, supra at 327-329, 331.

O fensive use “occurs when the plaintiff seeks to forecl ose
the defendant fromlitigating an issue the defendant has
previously litigated unsuccessfully in an action with anot her
party”, while use in the defensive sense “occurs when a defendant
seeks to prevent a plaintiff fromasserting a claimthe plaintiff
has previously litigated and | ost agai nst anot her defendant.”

Par kl ane Hosiery Co. v. Shore, supra at 326 n.4. This Court

i kewi se no |onger insists upon strict nmutuality.?®®
Respondent seeks to assert collateral estoppel against

petitioner, which is defensive collateral estoppel. “Privity in

BHowever, there is a caveat: where collateral estoppel
prem sed on a State proceeding is sought to be used offensively
in Federal Court, reference is nade to the controlling State | aw
to determne the propriety of such offensive use. Bertoli V.
Comm ssioner, 103 T.C 501, 508 (1994).




- 24 -
the sense of ‘identity of interests’ has been broadly construed
and applied. * * * Privity between the United States and the
Comm ssi oner of Internal Revenue is also recognized by this

Court.” Gamm |l v. Conm ssioner, supra at 614. Simlarly,

Governnent officials or enpl oyees who are sued in their official
capacities are generally considered to be in privity with the

Government or their governnmental agencies. Bloonguist v. Brady,

894 F. Supp. 108, 114 (WD.N Y. 1995) (Secretary of the Treasury

was in privity with the United States); see G egory v. Chehi, 843

F.2d 111, 120 (3d G r. 1988); Thurston v. United States, 810 F.2d

438, 444 (4th Cr. 1987); Town of Seabrook v. New Hanpshire, 738

F.2d 10, 11 (1st Cir. 1984).

Respondent is permtted to use collateral estoppel in the
def ensi ve sense because petitioner’s case in the District Court
was agai nst respondent, at least initially, and named i ndivi dual
enpl oyees of respondent. The fact that petitioner did not
i ncl ude respondent as a defendant in his District Court amended
conpl ai nt does not bar the application of collateral estoppel
because respondent has privity with its enployees. See supra
note 7. Furthernore, the captions of the order and judgnment of
the District Court include respondent, and the judgnment
specifically provides: “IT IS ORDERED, ADJUDGED, and DECREED
that Plaintiff Rodolfo Lizcano TAKE NOTHI NG agai nst Def endants

the United States of America, the Internal Revenue Service, the
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Departnent of the Treasury”. There is an obvious “identity of
i nterests” where nine of respondent’s enpl oyees, as well as
respondent (at least initially), were defendants in petitioner’s
District Court case, and respondent is now the defendant in the
i nstant case. Accordingly, privity poses no barrier to the
application of collateral estoppel.

4. |ssues Actually Litigated and Essenti al

The fourth factor is that the issues in question have been
actually litigated and essential to the result in the prior

proceedi ng. Peck v. Comm ssioner, supra at 167. The District

Court stated: “Lizcano has also alleged the sole notivation
underlying the audit of his tax returns was to retaliate against
his constitutionally protected right to conplain of illegal and
di scrimnatory actions by other IRS enployees.” The D strict
Court concluded that while petitioner had sufficiently alleged
violations of his constitutional rights by defendants in
initiating the audit, he failed to prove that any of the naned
defendants initiated or were involved in the selection of his tax
return for examnation. Instead, the District Court found that
the selection of his 1999 Federal incone tax return for audit had

been done by conputer.?* Petitioner again alleges that his 1999

¥There has been no allegation nor fact alleged that the
conputer’s selection was done in other than a neutral way based
on the RS s standard matching and/or Discrimnatory |Incone
Function (DI F) software used to score tax returns for their
(continued. . .)
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Federal tax return was inproperly selected for audit in
retaliation for his EEOC conpl aints and whistle blow ng. Thus,
petitioner seeks to relitigate the identical issue necessarily
decided in his District Court case. This factor poses no
obstacle to the application of collateral estoppel.

5. Change in G rcunstances

The fifth consideration for collateral estoppel is whether
t here has been a change in the controlling facts or |legal rules
since the earlier ruling. 1d. The type of changes wi th which
this factor is concerned are factual changes stemm ng from
subsequent events and | egal changes w ought by intervening
judicial decisions, statutory provisions, or regulatory

promul gations. Sunnen v. Conm ssioner, 333 U.S. 591, 599-601

(1948). Respondent seeks to apply collateral estoppel to the
sane facts considered by the District Court. Petitioner has not
brought to the Tax Court’s attention, nor is this Court aware of,
any rel evant changes in the applicable I aw via judicial

deci sions, statutory provisions, or regulatory promul gations that
have occurred since the District Court dism ssed petitioner’s
case on Decenber 14, 2004. Accordingly, change in circunstances

al so poses no bar to the application of collateral estoppel.

¥4(...continued)
probability of error and applied even handedly to all i ndividual
incone tax returns. The DI F scoring system was devel oped by
using the results of random audits historically known as the
Taxpayer Conpliance Movenent Programor by its acronym TCVP.



6. Concl usi on

The Court concludes that collateral estoppel bars petitioner
fromrelitigating the issue of whether his 1999 Federal incone
tax return was inproperly selected for audit in violation of
sections 6103 and 7605(b) and petitioner’s constitutional rights.
The District Court previously found that petitioner’s 1999
Federal incone tax return was selected for audit by conputer and
not in retaliation for his conplaints against his coworkers or
his job performance.

Petitioner also alleges that respondent violated section
7213, an issue which he did not raise in his District Court case.
However, pursuant to the judicial doctrine of collateral
estoppel, “the parties to the suit and their privies are
thereafter bound ‘not only as to every matter which was offered
and received to sustain or defeat the claimor demand, but as to
any other adm ssible matter which m ght have been offered for

t hat purpose.’” Conm ssioner v. Sunnen, supra at 597 (quoting

Commel |l v. County of Sac, 94 U. S. 351, 352 (1877)).

Accordingly, the Court will grant respondent’s notion for summary
j udgnent .

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed

herein, we conclude that they are neritless, noot, or irrelevant.



To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




