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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code of 1986, as anended. The decision to be entered is
not reviewable by any other court, and this opinion should not be

cited as authority.
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The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330. Pursuant to sections 6320(c) and 6330(d),
petitioner seeks review of respondent’s filing of a notice of
Federal tax lien for his tax liabilities for 1996 and 1997.! The
i ssue for decision is whether respondent abused his discretion by
filing the notice of Federal tax lien for petitioner’s 1996 and
1997 tax liabilities.

Backgr ound

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
in this case was filed, petitioner resided in Houston, Texas.

The Underlving Liability

Petitioner received premature distributions fromhis IRA and
section 401 accounts in 1996 and 1997, respectively, rendering
hinmself |liable for the 10-percent additional tax on early
di stributions under section 72(t). Petitioner’s 1996 and 1997
Federal inconme tax returns, filed pursuant to extensions,
reported the distributions as incone. Petitioner, however,
failed to pay the additional tax on early distributions due for
bot h years.

Respondent assessed the unpaid anmounts and issued to

petitioner a notice and demand for paynent.

Al t hough respondent’s notice of determ nation al so
references 2000, for which the notice of Federal tax lien
indicates a then-current liability of $43.03, the year was not
listed in the petition or addressed at trial.



The Bankruptcy Proceedi ng

In February of 1998, petitioner filed a petition for relief
under chapter 7 of the United States Bankruptcy Code, 11 U.S.C.
sections 101-1330 (2000), and received a discharge of
di schargeabl e debts on June 9, 1998.

Respondent’s I nsol vency Section prepared and filed with the
bankruptcy court an original and an anended proof of claim as an
unsecured priority claimnt, on behalf of the Internal Revenue
Service (IRS).

During the bankruptcy case, the chapter 7 trustee applied to
the court for authority to pay State sales taxes incurred by the
estate, postpetition, as admnistrative expenses. No party filed
an objection to the trustee’s application.?

The trustee filed a notice of final report, and a final
report before distribution on February 16, 2001, show ng that
after paynents for the secured claimand for admnistrative
expenses, there would be nothing remaining in the estate for
distribution for unsecured priority clains and general unsecured
claims. No objection to the final report before distributions
was filed by any party. Therefore, respondent did not receive
any distribution fromthe bankruptcy estate for the prepetition

unsecured priority claim

2 As it was later determ ned that the estate had no
ltability for State sales taxes, they were not included in the
trustee’s final report of distribution.
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The Section 6320/6330 Adnministrative Process

After respondent mailed hima Letter 3172, Notice of Federal
Tax Lien Filing and Your Right To a Hearing Under |RC 6320,
petitioner timely submtted a Form 12153, Request For a
Col | ection Due Process Hearing, referencing 1996 and 1997. 1In a
docunent attached to the Form 12153, petitioner stated that he
did not disagree with the asserted liability for the 10-percent
additional tax on early distributions. Petitioner strongly
obj ected, however, to what he perceived as the unjustified
failure of the IRSto file a notion to conpel paynent of its
claimbefore final distribution of the bankruptcy estate.

Petitioner asked that the IRS “conpletely abandon its clainf.

Petitioner received a tel ephonic hearing with the Ofice of
Appeal s in Houston, Texas. The office issued a notice of
determ nation finding the filing of the notice of the Federal tax
lien to be an appropriate collection action.

After the petition was filed with the Court for review of
respondent’s determ nation, respondent obtained fromthe Court a
remand of the case for further consideration of the bankruptcy
issue. Petitioner, on remand, net face to face with an Appeal s
conferee. The conferee issued a supplenent to the original
notice of determ nation that again sustained as appropriate the

filing of the notice of Federal tax lien.
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Di scussi on

Procedure Under Sections 6320 and 6330

Section 6320 entitles a taxpayer to notice of his right to
request a hearing with the IRS Ofice of Appeals after a notice
of lienis filed by the Comm ssioner in furtherance of the
col l ection of unpaid Federal taxes. The taxpayer requesting the
hearing may rai se any relevant issue wwth regard to the
Commi ssioner’s intended collection activities, including spousal
def enses, challenges to the appropriateness of the Comm ssioner’s
i ntended col |l ection action, and alternative neans of collection.

Secs. 6320(b) and (c); 6330(c); see Sego v. Conm ssioner, 114

T.C. 604, 609 (2000); Goza v. Conm ssioner, 114 T.C 176, 180
(2000) .

The taxpayer may raise challenges “to the existence or
anmount of the underlying tax liability”, however, only if he “did
not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.” Sec. 6330(c)(2)(B)

Were the validity of the tax liability is not properly part
of the appeal, the taxpayer nmay chall enge the determ nation of
the Appeals officer for abuse of discretion. Sego v.

Conmi ssi oner, supra at 609-610; Goza v. Conmi ssioner, supra at

181-182.
As the Court understands his argunent, petitioner does not
chal I enge the existence or amount of the underlying tax

l[iability. The parties in fact so stipulate. For reasons to be
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expl ai ned, petitioner argues that the IRS should be limted to
collecting half of the amount of the liability for which the
notice of lien was filed for 1996 and 1997. |In addition, he
objects to the failure to pay addition to tax and the interest
that accrued on the assessnents after his bankruptcy action. The
Court will treat petitioner’s argunents as challenges to the
col l ection action.

Chal | enges to Coll ection Action

Questions about the appropriateness of the collection action
i nclude whether it is proper for the Conmm ssioner to proceed with
the collection action as determned in the notice of
determ nation, and whether the type and/or nethod of collection

chosen by the Conm ssioner is appropriate. See, e.g., Swanson V.

Comm ssioner, 121 T.C 111, 119 (2003) (challenge to

appropri ateness of collection reviewed for abuse of discretion).
In order for a taxpayer to prevail under the abuse of

di scretion standard, it is not enough for the Court to conclude

that the Court would not have authorized collection; the Court

must conclude that, in authorizing collection, the Appeals

of ficer has exercised discretion arbitrarily, capriciously, or

wi t hout sound basis in fact. Estate of Jung v. Conm ssioner, 101

T.C. 412, 449 (1993); accord Mailman v. Comm ssioner, 91 T.C

1079, 1084 (1988). It has been held that discretion can be
abused by neglecting a significant relevant factor, by giving

weight to an irrelevant factor, or by considering only the proper
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factors but nevertheless making a clear error in judging their

weight. Henry v. INS 74 F.3d 1, 4 (1st Cr. 1996).

Petitioner’s argunents are based upon his perception of how
respondent’s Insolvency Section handled his tax liabilities in
t he bankruptcy proceeding. Petitioner voiced several conplaints
during his testinony, including the “indifference” to his plight
exhi bited by respondent’s |nsol vency Secti on.

The main bone of contention, however, is his belief that the
chapter 7 trustee would have paid 50 percent of petitioner’s
outstanding tax liabilities, the unsecured priority claim if
only respondent had filed a notion to conpel paynent before the
final distribution. Petitioner testified that the trustee told
hi mthat he woul d not oppose, and would in fact reconmend, the
partial paynment. Petitioner further testified that he rel ayed
the trustee’s “offer” to the Insolvency Section and was i nforned
that under their guidelines, notions to conpel would not be filed
in cases involving | ess than $50,000 of tax liability.

Petitioner asserts that the failure of the Insolvency
Section to file a notion to conpel was an abuse of discretion.
Neither the trustee in petitioner’s bankruptcy proceedi ng nor any
enpl oyee of the Insolvency Section was called as a witness in
this case.

Court Review of the Determ nation

The Court reviews the actions of the Appeals officer who
conducted the hearing and issued the notice of determnation in

this case. Section 6330 does not contenplate that the Court
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directly review prior actions of IRS enpl oyees. See sec. 6330(c)
and (d) (“determ nation” is nmade by Appeals officer; court
reviews determnation). The Court may indirectly reviewthe
prior actions of IRS enployees in that the determ nation by the
Appeal s officer nmust take into consideration whether the

requi renents of any applicable aw or admi nistrative procedure

have been nmet. Secs. 6320(c), 6330(c)(1).

Certain types of debt are nondi schargeabl e under a chapter 7
bankruptcy proceeding. 11 U S.C. sec. 523(a) (2000). Section
523(a) (1) (A) of the United States Bankruptcy Code automatically
excepted petitioner’s incone tax liabilities from di scharge
because they were a tax of the kind specified in 11 U S.C

section 507(a)(8).® See Swanson v. Conm Sssioner, supra at 128.

Petitioner understands and agrees wth this |egal principle.
Petitioner has stated that he al so understands and agrees that
there was no legal or adm nistrative requirenent that respondent

file a notion to conpel the chapter 7 trustee to pay a portion of

311 U.S.C. sec. 507(a)(8)(2000) provides in part:

(a) The follow ng expenses and clains have priority in
the foll ow ng order:

* * * * * * *

(8) Eighth, allowed unsecured clainms of governnental units,
only to the extent that such clains are for —-

(A) a tax on or neasured by income or gross receipts --

(i) for a taxable year ending on or before the date of the
filing of the petition for which a return, if required, is

| ast due, including extensions, after three years before the
date of the filing of the petition * * *
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his tax liabilities fromthe bankruptcy estate. Even though
respondent was not required to file the notion to conpel,
petitioner believes respondent’s Insolvency Section “shoul d” have
exercised discretion to do so. Petitioner argues that by not
filing the notion, it enabled the trustee to request and receive
“the maxi mum anount of conpensation allowed by law'. Petitioner
believes that the maximumis “not generally granted” and that the
“trustee conpensation is not an adm ni strative cost of the
estate.”

Adm ni strative expenses include taxes incurred by the estate
(other than taxes listed in 11 U S. C. section 507(a)(8)), such as
the postpetition State sales taxes in this case the proposed
paynment of which petitioner believes respondent’s |nsolvency
Section should have objected to. 11 U . S.C sec. 503(b)(1)(B)
(2000). Al so, petitioner’s belief concerning the classification
of the trustee’ s conpensati on expense i s incorrect.

Conmpensation and rei nbursenment of actual and necessary
expenses of the trustee are adm nistrative expenses of the
bankruptcy estate. 11 U S.C. secs. 503(c)(2), 330 (2000). The
determ nati on of whether the anount of conpensation requested is
reasonabl e requires consideration of a nunber of factors. 11
US C sec. 330(a)(3)(A). The fee requested by the trustee is
subj ect to reduction upon notion by the court itself, the United
States trustee, or “any party in interest.” 11 U S.C sec. 330.
Nei t her the bankruptcy court nor any party in interest noved to

reduce the trustee’'s fee in petitioner’s bankruptcy proceeding.
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Petitioner’s belief that the maxi num anmount of trustee
conpensation allowed by law is not generally granted is based
upon his reading of a report that he says |isted the average fees
for all bankruptcies by size for the years 1994 through 2000.

The report was not introduced into evidence.

Petitioner, who was represented by counsel during the
bankrupt cy proceedi ng, appears to be under the inpression that
the RS was also required to represent his best interests in the
bankruptcy proceeding. The failure of respondent vigorously to
do so was an “abuse of discretion”, according to petitioner,
requiring the withdrawal of the notice of lien and the reduction,
by half, of his tax liability, and the abatenment of interest and
the additions to tax.

Wt hout deciding the issue, the Court accepts as accurate
petitioner’s testinony that the Insolvency Section operates under
certain tolerance |l evels, governed by the anmpbunt of tax owed, in
requesting its lawers to file notions to conpel in bankruptcy
cases. Petitioner has failed however, to describe how that
policy relates to an abuse of discretion by the Appeals officer
in this case.

To reach the concl usi on advocated by petitioner would
require the Court at the outset to find that the Appeals

officer’s determ nation that the requirenents of applicable | aw

or adninistrative procedure had been net was an abuse of

di scretion. Yet by petitioner’s own adm ssion, and the Court’s

determnation, there is no |law or adm ni strative procedure that
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requires the IRS to do what he says “shoul d” have been done. The
mere failure to take discretionary action is the exercise of
di scretion, not the abuse of discretion.

The Court finds that the Appeals officer did not neglect a
significant relevant factor, give weight to an irrel evant factor,
or consider only the proper factors but neverthel ess make a cl ear
error in judging their weight. Respondent has not exercised
discretion arbitrarily, capriciously, or without sound basis in
fact.

Abat enent of Interest and Additions to Tax

| nt er est

For tax years begi nning before July 31, 1996, the
Comm ssioner may abate interest assessed on any deficiency or
paynment of tax to the extent that any error or delay in paynent
of the tax is attributable to erroneous or dilatory perfornance
of a mnisterial act by an officer or enployee of the
Comm ssi oner and the taxpayer caused no significant aspect of the
delay. Sec. 6404(e)(1). A mnisterial act is a procedural or

mechani cal act that does not involve the exercise of judgnent or

di scretion by the Comm ssioner. Sec. 301.6404-2T(b)(1),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987) .

The del ay of which petitioner conplains is respondent’s
focus “on actions of the trustee and the Federal Bankruptcy Court

as opposed to ny contentions”. |Insofar as the year 1996 is
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concerned, the Court finds the acts conplained of to be other
than mnisterial.

In 1996, Congress anended section 6404(e) to permt
abatenent of interest that accrues as a result of an
“unreasonabl e” error or delay in performng a mnisterial or
“managerial” act. Sec. 6404(e)(1)(A) and (B); Taxpayer Bill of
Rights 2 (TBOR 2), Pub. L. 104-168, sec. 301(a) (1996). The 1996
amendnent applies to deficiencies or paynments for tax years
begi nning after July 30, 1996. TBOR 2 sec. 301(c). The
anendnent applies to petitioner’s 1997 tax year.

A deci sion concerning the application of Federal or State
law is not a managerial act. Sec. 301.6404-2(b)(1), Proced. &
Adm n. Regs. Petitioner has failed to show, wth respect to
1997, that the acts conpl ained of were unreasonable errors or
delays in performng a mnisterial or nmanagerial act.

Additions to Tax

The Court is not sure of the basis for petitioner’s
objection to the additions to tax for failure to pay tinely under
section 6651(a)(2). The parties have stipulated that petitioner
does not object to the underlying tax liability. The assessed
tax liability includes any additions to tax. Sec. 6201(a); sec.
301.6201-1(a), Proced. & Adm n. Regs.

Further, section 6330(c)(2)(B) provides that the taxpayer
may chal |l enge the underlying tax liability at the Appeals Ofice
unl ess he received a statutory notice of deficiency for the

l[itability or otherwi se had an opportunity to dispute the




- 13 -
liability. Even if the Appeals O fice considers a challenge to
the underlying tax liability where one of the two above
situations obtains, the Court may not review the determ nation on
the i ssue because it was not properly part of the hearing.

Sabath v. Comm ssioner, T.C. Mnpb. 2005-222: sec. 301.6330-

1(e)(3), A-E11, Proced. & Adm n. Regs.; see also Behling v.

Comm ssioner, 118 T.C. 572, 578-579 (2002).

The Court has held that when the IRS submts in a Federa
bankruptcy proceeding a proof of claimfor unpaid taxes, the
t axpayer has an opportunity to dispute his tax liability within

t he neani ng of section 6330(c)(2)(B). See Kendricks v.

Commi ssioner, 124 T.C. 69, 77 (2005); Sabath v. Conmm ssioner,

supra. Petitioner is therefore precluded fromchallenging his
liability for the additions to tax under section 6651(a)(2) in
this case.

In any event, petitioner, having admtted that the taxes
were not tinely paid, testified that he chose to pay other
creditors instead of paying his tax liabilities. He provided no
docunentary evidence on the issue, and his testinony fell short
of carrying his burden to show that there is reasonabl e cause for

his failure to pay tinely. See Higbee v. Conm ssioner, 116 T.C

438, 446 (2001); sec. 301.6651-1(c), Proced. & Adm n. Regs.
Petitioner may al so be asking for an abatenent of the
addition to tax. Section 6404(f) allows for the abatenent of an

addition to tax attributable to erroneous witten advice by the

| RS. Petitioner has not argued or proved that he received any
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witten advice on which he relied and to which he can attribute
his failure to pay tinely his tax liabilities for 1996 and 1997.

Concl usi on

The Court has considered all of petitioner’s contentions,
argunents, and requests, and to the extent they were not
di scussed, the Court concludes that they are noot, irrelevant, or
w thout nerit.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




