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MEMORANDUM OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of a Federal incone tax deficiency that
respondent determ ned for petitioner’s 2003 tax year.! After
concessi ons by respondent, the issue remaining for decision is
whet her petitioner is entitled to deductions clainmed on Schedul e
C, Profit or Loss From Busi ness.

Backgr ound

Sone of the facts have been stipulated, and the stipul at ed
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. Petitioner is an aspiring standup
conmedi an/actor. In October 2002 he signed a 1-year contract with
t he Morgan Agency, a talent agent, in which the Mdrgan Agency
agreed to act as his agent for television comercials. During
2003 he worked as a pharmaceutical conpany representative and a
licensed intensive care unit nurse.

At sonme point (claimed by petitioner to be in 2002 or

earlier) he becane a nenber of the 9 Layer D pz, a sketch conedy

Al section references are to the Internal Revenue Code of
1986, as anended and in effect for the tax year at issue. The
Rule reference is to the Tax Court Rules of Practice and
Pr ocedure.
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group.? Petitioner and the other nenbers of the 9 Layer Dipz
wrote, produced, and directed their own conedy show.

On his timely filed 2003 Form 1040, U.S. Individual |ncone
Tax Return, petitioner clained deductions of $16, 704 on Schedul e
A, ltemi zed Deductions--$12,811 of which was |isted under the
portion of the Schedule A entitled “Job Expenses and Most O her
M scel | aneous Deductions”.® Those expenses were detailed in a
Form 2106- EZ, Unrei nbursed Enpl oyee Busi ness Expenses, and a
statenent attached to petitioner’s return.

Respondent issued petitioner a notice of deficiency on
Novenber 28, 2005. Petitioner then filed a tinely petition with
this Court. At the tinme he filed his petition, petitioner
resided in California. A trial was held on May 1, 2008, in Los

Angel es, California.

2Fromthe record, it is not clear in what year petitioner
actually joined 9 Layer Dipz.

3For the sake of conpl eteness, the actual anmount of the
cl ai med expenses was $13, 761, which was then reduced by $950 (2
percent of petitioner’s reported adjusted gross incone for 2003)
in accordance with sec. 67(a). On his 2003 Form 1040 petitioner
had i nproperly cl ai ned those deducti ons on Schedul e A
Petitioner has since acknow edged that his accountant shoul d have
cl ai mred those deductions on Schedule C, not Schedule A. And, the
parties agree that the issue is whether petitioner is entitled to
Schedul e C deducti ons.
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Di scussi on

Parti es’ Contentions

Before and during trial, the parties focused extensively on
the section 183 hobby I oss rules. Respondent argued that
petitioner’s acting and conmedy activities were not activities
engaged in for profit wthin the nmeaning of section 183(a). Mbst
of the evidence that petitioner has presented postdates the tax
year at issue and is ainmed at denonstrating that he intended to
profit fromthose activities.*

On brief, respondent w sely abandons the section 183
argunent and concedes that no adjustnents will be pursued on the
basis of the hobby loss rules. Instead, respondent contends that
in 2003 petitioner’s activity was not a going concern within the
meani ng of section 162 because petitioner performed his acting
and conedy activities sporadically. If the Court determ nes that
petitioner’s activity was a going concern in 2003, respondent

contends that petitioner has failed to adequately substantiate

‘For exanpl e, petitioner has provided dozens of e-mmils
dated in 2005 and later to show his acting activity. He has also
shown that he becanme a nenber of the Screen Actors Guild in 2006.
The subm ssion of such evidence is reasonable in Iight of our
observation that “Just as a history of unexplained | osses for
taxabl e years prior to the issue year nmay indicate a |lack of a
profit notive * * * a history of profit-making years subsequent
to the issue year may indicate the opposite.” Regan v.

Comm ssioner, T.C. Meno. 1979-340 n.6. However, it is irrelevant
to whether he had an active trade or business in 2003 and, if so,
whet her he has substantiated deductions clainmed for expenses
incurred during that year.
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t he cl ai ned expenses and that many of them are nondeducti bl e
personal expenses. Although he was afforded the opportunity,
petitioner did not file a brief.

1. Busi ness Expense Deducti ons

Deductions are a matter of |egislative grace, and the
t axpayer nmust naintain adequate records to substantiate the
anounts of any deductions or credits clained. Sec. 6001;

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); sec.

1.6001-1(a), Inconme Tax Regs. The taxpayer bears the burden of
proving entitlement to any clai ned exenptions or deductions; the
t axpayer’s burden includes the burden of substantiation.

Hr adesky v. Commi ssioner, 65 T.C. 87, 89-90 (1975), affd. 540

F.2d 821 (5th Gr. 1976). Although section 7491(a) may shift the
burden of proof to the Conm ssioner in specified circunstances,
petitioner has not established that he neets the requirenents
under section 7491(a)(1) and (2) for such a shift.

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. Wether a taxpayer is
engaged in a trade or business is determned using a facts and
ci rcunst ances test under which courts have focused on the
followng three factors indicative of the existence of a trade or
busi ness: (1) Wether the taxpayer undertook the activity

intending to earn a profit; (2) whether the taxpayer is regularly
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and actively involved in the activity; and (3) whether the

t axpayer’s activity has actually comenced. See McManus v.

Commi ssioner, T.C Meno. 1987-457, affd. w thout published

opi nion 865 F.2d 255 (4th G r. 1988).

By his own admi ssion, nearly all of petitioner’s relevant
activities in 2003 related to the 9 Layer Di pz. However, as
expl ai ned bel ow, the evidence of record reflects that the 9 Layer
D pz performances that petitioner believes occurred in 2003
actually occurred in 2004. Petitioner has ultimately failed to
denonstrate active involvenent in an acting/conedy trade or
busi ness in 2003.

Petitioner has provided four advertisenents for 9 Layer D pz
per f ormances, none of which lists the year in which those
performances were to take place. Two of the advertisenents shed
no light on the year in which the performances were to occur--one
just indicates that 9 Layer Di pz perfornmances were to occur on
“WEDNESDAYS AT 8PM and one contains no day, tinme, or date. The
ot her two advertisenents contain days and nonths but not years--
one indicates that 9 Layer Di pz performances were to occur
“WEEDNESDAYS at 8PM * * * January 14", 21st, + 28'" and the other
indicates that the 9 Layer Dipz was to performon “Wdnesday,
April 28th",

The advertisenent for the show on “Wdnesday, April 28"

was the only one of the four advertisenents di scussed in detai
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at trial. Referring to that advertisenent, petitioner testified
that “This is the invitation for the show that occurred in 2003”
and that “the year in which this performance occurred was 2003".
Al t hough we do not question the sincerity of petitioner’s belief,
he is mstaken: April 28, 2003, was a Monday not a Wdnesday.

We are permtted to take judicial notice of such facts. See

Wight v. Farners Nat’'l Grain Corp., 83 F.2d 666, 669 (7th Cr.

1936) (“Rem nded, also, of the alleged conduct of one Abraham
Lincoln in the defense of Duff Arnstrong, we have adverted to our
“al manac’ and find indi sputable evidence that May 29, 1935, was
on Wednesday and not Thursday”). And, January 14, 21, and 28,
2003, were Tuesdays not Wednesdays. Thus, it is evident that
those 9 Layer Dipz performances did not occur in 2003. As all of
the rel evant dates--January 14, 21, and 28, and April 28--fell on
Wednesdays in 2004, it appears that those 9 Layer D pz
performances actually took place in 2004.

Petitioner has also presented a self-prepared | og of
expenses relating to the 9 Layer Dipz in 2003.° Petitioner could
not recall when he created that log but testified that “It was
created shortly after we had the expenses” and that “the | og
* * * actually kept track of when we were doing it.” Those |ogs

do not denonstrate that petitioner was engaged in an active trade

SPetitioner presented a “Busi ness Expenses Log 2003 9 Layer
Di pz Sketch Comedy G oup” and a “Busi ness Meal Expenses Log
2003".
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or business in 2003, particularly in light of doubt as to their
cont enpor aneousness and the aforenmentioned di screpancies as to
the year in which the 9 Layer Di pz performances occurred.® This
| eaves only the Cctober 18, 2002, Mrgan Agency contract to
establish the existence of an ongoi ng active acting/conedy trade
or business in 2003. The contract is insufficient for that
purpose, as it sheds no light on petitioner’s 2003 acti ng/ conedy
activities. The other evidence submtted by petitioner rel ates
to later years that are not a part of this proceeding.’

Because petitioner has failed to denonstrate that he was
engaged in any acting/conedy activity in 2003, he has not
satisfied any of the McManus requirenents. He is therefore not
entitled to any busi ness expense deductions under section 162 for

2003. 8

5The only apparent reference in the log to acting/conedy
activity not related to the 9 Layer Dipz is a reference to a show
at the “Conedy Store” under the “Decenber” heading. Petitioner
has provided a ticket to a show at “The Conedy Store” but it does
not contain petitioner’s nane or a date.

‘Petitioner engaged in substantial acting/conmedy activities
in later years, and we believe that he did so intending to earn a
profit.

8Because petitioner has not denonstrated that he was engaged
in an active acting/conedy trade or business in 2003, we need not
address issues relating to substantiation of the clainmed expenses
under sec. 274 or the extent to which the cl ai ned expenses were
nondeducti bl e personal expenses under sec. 262(a).
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The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




