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MVEMORANDUM OPI NI ON

HOLMES, Judge: George Lovenguth is a U.S. Marine and a
conbat veteran of the VietnamWar. He left the service with an
honor abl e di scharge and a crippling case of posttraunatic stress
disorder. This disability has led himto endure | ong periods of
honel essness punctuated by stays at Departnent of Veterans

Affairs (VA) nental health facilities. It has also brought him
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tax troubl e--inportant notices fromboth the IRS and this Court
have failed to reach him and the accrual of interest led a snal
tax debt to growinto a large one. 1In an effort to w n abatenent
of that interest, he filed a petition in this Court; representing
hi msel f, he agreed to stipulations that would anount to concedi ng
his case. Pro bono counsel have now entered an appearance on his
behal f, and they have noved to relieve himof this stipulation
and have the case proceed to a reasonable settlenent or trial on
the nerits.

Backgr ound

Lovenguth enlisted in the U S. Marine Corps in January 1969
when he was only 17. He fought as a helicopter gunner in
Vi etnam receiving a Conbat Action Ri bbon and Air Medal. 1In
1971, however, he was di scharged after devel oping severe
psychol ogi cal problenms, since diagnosed as posttraumati c stress
di sorder (PTSD). A returnto civilian life did not cure him
Though he seens to have earned sone incone in 1988 and 1989,! by
1990 his illness overwhel mned hi mand he becane honel ess for
several nonths before being involuntarily hospitalized. It was
during his hospitalization that he was di agnosed as havi ng PTSD,

which led the VAto classify himas a 100-percent service-

! The I RS has long since destroyed its records on Lovenguth
for those years, |eaving behind only the notices of deficiency
that it sent himand the record of the assessnents that they |ed
t o.
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connected di sabled veteran. This triggered a |large, |unp-sum
paynment (much of which Lovenguth set aside for his son’s future
education) followed by periodic disability checks. He remained
hospitalized off and on until early 1994.

During this tinme, the Conm ssioner sent himtwo notices of
deficiency: the first, sent in Decenber 1991, asserted a
deficiency of a little over $1,000 for 1988; the second, sent in
May 1992, asserted a deficiency of about $4,000 for 1989.
Lovengut h apparently never received the notice of deficiency for
1988, and so he never filed a petition. He did nmanage to file a
tinmely petition for the 1989 year. Although a notice for
Lovenguth’s court date was sent, Lovenguth clains that he never
received it. Gven that he was involuntarily commtted when it
was sent, this is at |east plausible. Qur own records show that
we dism ssed his case when he failed to appear after it was
called fromthe calendar. Though the nerits of the notices of
deficiency for both the 1988 and 1989 tax years were never
adj udi cated, the Conm ssi oner assessed both deficiencies under
the default rules in the Code.

After making these assessnents, the Conm ssioner sent
several notices to Lovenguth’ s |ast known address to try to
collect. H's |ast known address, though, was the hone that he
had shared with his former wife many years before. Their

relationship had not inproved with his nental illness and
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honel essness--even if she had cared to forward his mail, it is
likely that she was in touch with himonly very rarely.

Lovenguth plausibly clains not to have received any further
comuni cations fromthe Conmm ssioner until My 2000, when the
Comm ssioner sent hima letter rem nding himof the bal ance due
and telling himthat collection mght entail seizing his wages
and property, though the Conmm ssioner seens never to have sent
hima collection due process notice. Lovenguth reacted by
selling the bonds he had bought with his lunp-sumdisability
paynment, and sendi ng al nost $18, 000 (interest having conpounded
for over a decade) to the IRS to pay his entire tax liability--
sinply to “stop the bleeding” as he put it. He then filed a
claimfor refund and request for abatenent of interest--the
i nterest having beconme the overwhel mng ngjority of the anmount he
paid. The Comm ssioner denied them Lovenguth then tinely filed
a request for review of that determination in this Court pursuant
to section 6404(e).?

Lovengut h, who was acting pro se, was apparently uncl ear
about his relationship with Conm ssioner’s counsel. A comment
made during a conference call led himto believe that the IRS

counsel was there to help, rather than represent the

2 Unl ess otherwi se noted, all section references are to the
| nternal Revenue Code; all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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Comm ssioner. He was also led to believe that he had to sign the
stipulation of facts i mediately or he would not be able to do so
[ater. It was only when Conm ssioner’s counsel inforned
Lovenguth in a later tel ephone conversation that he would “eat
[him up in court” that Lovenguth realized he was m st aken.

Much of the resulting stipulation of facts is in the form
that our Court sees in nearly every case--a |ist describing
attached docunents, noting that the “truth of assertions in
stipulated exhibits is not necessarily agreed to and may be
rebutted or corroborated by additional evidence.” Such
stipulations of routine evidence are essential to orderly
procedure in a high-volune court |ike ours.

But these stipulations also include a nunber of paragraphs
ai med at stating what Lovenguth’s testinmony would be--not its
trut hful ness, sinply what it would be. Even Lovenguth’s
docunents that were attached to the stipulation were included not
for the truth of any statenents they contained but as
“indicating” that those statenments were nmade in the docunents
t hensel ves.

A notion to submt the case as fully stipulated under Rule
122 was filed at the sane tine as the stipulation of facts.
However, the stipulations do little to prove Lovenguth’s case--
they actually prohibit Lovenguth from pointing to any useful

evidence--and if the order granting the Rule 122 notion were not
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vacated, it would force the Court to decide the case solely on
this paltry record. Noting the extrene disparity in |egal
skills® and its probable effect on the ability of the judicial
process to reach a just result, pro bono counsel stepped in to
represent Lovenguth. Those counsel conpleted their review of the
spotty record and have now noved to vacate or nodify the
stipulations so that the case can be decided on its nerits.

As reformul ated by counsel, Lovenguth bases his claimfor
i nterest abatenent on three argunents. The first is that he was
i nconpetent to attend to his daily living activities, |let alone
litigation in this court, when his original deficiency case was
di sm ssed for |ack of prosecution. The second is that the
Comm ssioner failed to make the necessary efforts to contact him
which resulted in a large portion of the interest Lovenguth was
forced to pay. H s third claim which is an extension of the
second, is that because his VA benefits were paid out of Treasury
funds and the IRS is part of the Treasury, the Comm ssioner
shoul d have been able to |ocate him Lovenguth believes that had
t he Comm ssioner contacted himin a tinely manner, he woul d have
been able to satisfy both his tax liability and the then nmuch

smaller interest liability out of his |unp-sum VA paynent.

3 Here, for instance, is Lovenguth’'s entire brief on the
merits, which he wote in |longhand: “l request ny abatenment of
be approved. The Dept. Treasury have been sending ne ny
conpensati on paynent for 100 percent service-connection since
1991. IRS clearly knew ny addresses.”
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There are al so other possible issues in this case that are
unt ouched by the stipulations in their present condition:
1 Shoul d the Conmi ssioner’s comruni cations with Lovenguth
after the enactnent of the IRS Restructuring and Reform

Act of 1998, Pub. L. 105-206, 112 Stat. 685, have
triggered a collection due process notice and heari ng?

| s section 6511(h)--suspending the running of the
statute of limtations when an individual “is unable to
manage his financial affairs” if even a part of a tax
l[iability remains unpaid--relevant to this case? and,

| s section 6334(a)(10) inplicated if Lovenguth in fact
pai d these taxes fromassets traceable to disability
paynment s?

We |ist these not as issues about which we’ve fornmed any
concl usions, but as issues noticeable to a trained eye that went
unnoticed by a petitioner suffering fromsevere disability yet
trying to represent hinself. Unless the Court sets aside the
stipulations and vacates its order submtting the case for
deci sion under Rule 122, Lovenguth wll not be able to present

the facts and make the argunments that could prove his case.

Di scussi on

The stipulation process is the bedrock of Tax Court

practice. Branerton Corp. v. Conmm ssioner, 61 T.C 691, 692

(1974). Because we are a high-volunme court, we use the
stipulation process to encourage settlenent and streamine trials
by requiring parties to “stipulate, to the fullest extent to

whi ch conplete or qualified agreenent can or fairly should be

reached, all matters not privileged which are relevant to the
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pendi ng case.” Rule 91(a). Put another way, the stipulation
process requires the “voluntary exchange of necessary facts,
docunents, and other data between the parties * * *.” Branerton,
61 T.C. at 692. The process works because the parties are bound
by the stipulations. Rule 91(e). And this neans that we “w ||
not permt a party to a stipulation to qualify, change, or
contradict a stipulation * * * [unless] justice requires.” |1d.
Wth “justice” as our standard, we do have broad discretion
to determne when it is appropriate to set aside a stipulation.

Blohm v. Comm ssioner, 994 F.2d 1542, 1553 (11th G r. 1993),

affg. T.C. Meno. 1991-636; Estate of Eddy v. Conm ssioner, 115

T.C. 135, 137 n.4 (2000). However, our discretion is tenpered by
t he inmportance of making stipulations stick--we enforce
stipulations unless not just “injustice,” but “manifest

injustice” would result. See Bokumyv. Conm ssioner, 992 F.2d

1132, 1135-36 (11th Gir. 1993), affg. 94 T.C. 126 (1990).

The Comm ssioner cites Saigh v. Conmissioner, 26 T.C. 171

177 (1956); Bakare v. Conm ssioner, T.C Meno. 1994-72, and

simlar cases as additional constraints on our discretion.

In Saigh, 26 T.C. at 177, we restated the general rule that a
“stipulation is in all essential characteristics a mnutual
contract by which each party grants to the other a concession of
sone rights as a consideration for those secured and the

settlenment stipulation is entitled to all of the sanctity of any
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other contract.” W do regard settlenent stipulations as
contracts, requiring proof of nmutual m stake, coercion, duress,
or sone other contractual defenses before we would choose not to

enforce them See, e.g., Korangy v. Conmm ssioner, 893 F.2d 69,

72 (4th Gr. 1990) (unilateral m stake), affg. T.C. Meno. 1989-2;
Saigh, 26 T.C. at 180 (reliance on false representation of the
ot her party).

But in this case Lovenguth has asked us to set aside only a
“stipulation of fact” drafted in preparation for trial. And, as

we noted in StammIntl. Corp. v. Conm ssioner, 90 T.C 315, 321

(1988), “nore stringent standards” should be applied to notions
to vacate a settlenent agreenent than to pretrial stipulations of
fact. W do allowrelief fromboth types under genera

principles of contract |aw, see Mathia v. Conm ssioner, T.C

Meno. 2007-4; Markin v. Comm ssioner, T.C Meno. 1989-665, but

the plain | anguage of our rule governing pretrial stipulations--
allowing relief fromstipulations if justice requires--allows us
to consider factors that m ght not be sufficient to upset a
contract.

The nost common situation is where the stipulation is
contrary to facts brought out at trial. See Blohm 994 F.2d at

1553; Jasi onowski v. Conm ssioner, 66 T.C 312, 318 (1976). It

is true that there has been no trial here, but such cases are

still relevant for show ng that sonething | ess than a contractua
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defense is a permssible ground for letting one party to a
pretrial stipulation out of his agreenent. Courts have
identified nunerous factors, and their inportance is al nost
al ways dependent on the particular context. One such factor is
whet her both sides were represented by counsel when agreeing to

the stipulation. See, e.g., Associated Beverages Co. v. P.

Bal |l antine & Sons, 287 F.2d 261, 263 (5th Cr. 1961); Jenkins v.

Conmi ssioner, T.C. Menp. 1988-326. This nakes sense--the

participation of attorneys in drafting stipulations is nore
likely to result in a fair and bal anced presentati on of the
facts, even as their participation in creating a trial record
presumably makes it nore likely that rel evant and materi al
evidence will be admtted.

Anot her factor is whether the party opposing a notion for
relief fromstipulations can point to evidence that has been | ost
or to argunents that m ght have been nade but no | onger can be.
Courts are thus especially unlikely to grant relief from
stipul ations when the request is made for the first tinme in a

posttrial brief, see La. Land & Exploration Co. v. Conm Ssioner,

90 T.C. 630, 649 (1988), or on appeal, see United States v.

3,788.16 Acres, 439 F.2d 291, 296 (8th Gr. 1971).

And even apart fromwhether a party was represented during
the drafting of stipulations and whether prejudice would result

fromgranting relief is the question of whether the stipulations



- 11 -
were entered into after careful negotiations or through

i nadvertence or honest l|lack of ability. Courts are unlikely to
grant relief fromstipulations arrived at through bargai ning and

“consi derabl e negotiation,” Associ ated Beverages, 287 F.2d at

263, or stipulations which were “negotiated extensively,” Markin,
T.C. Meno. 1989-665. But when a party has stipul ated
i nadvertently and honestly, courts may justifiably grant him

relief. See, e.g., United States v. Mntgonery, 620 F.2d 753,

757 (10th Cir. 1980); Jenkins, T.C Menop. 1988-326.
This case--at | east before counsel stepped in to help

Lovenguth--falls nore on the side of Jenkins and Mntgonery.

Lovengut h was not represented when the stipulations were being
drafted; the stipulations thensel ves were not so nuch negoti at ed
as given to himto sign; and all this happened well before
posttrial briefing or appeal.

The Conm ssioner argues that Lovenguth should have to show
that a failure to nodify the stipulations would prejudice him

See Adans v. Comm ssioner, 85 T.C 359, 375 (1985). The

Comm ssi oner reasons that deciding the case with the current
stipul ations woul d not prejudice Lovenguth because he has offered
no new evi dence that would change the result of the case and al

of the pertinent facts are included in the current stipul ation.
These argunents fail to persuade us.

Consi der the argunent that Lovenguth will not be prejudiced
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because “[a]ll of the pertinent facts which the petitioner w shes
to include at trial are already stated within the stipulation of
facts as it is presently constituted.” This argument m ght be
persuasive if the stipulations were the product of real
negoti ation, but as far as we can tell, the Conm ssioner’s
counsel wote the stipulations hinmself and included Lovenguth’'s
argunents by guessing what he would testify to at trial. Having
t he opposing party decide what factors are pertinent is not the
vol untary exchange we had in mnd in Branerton. This is
especially true given that Lovenguth’s new counsel has identified
new i ssues that were omtted fromthe stipulation.

We think, though, that the decisive factor here is that
Lovenguth did not understand the stipulation process itself. W
do agree that he understood that he faced a deadline to enter the
stipulation of facts--Comm ssioner’s counsel called himnore than
a dozen tines in two weeks to remnd him But Lovenguth | earned
only two days before the deadline that the person calling himwas
not his friend, but sonmeone who was going to “eat [hin] up in
court.” Lovenguth responded to this pressure, and his fears, by
signing the stipulation that he thought the Conm ssioner’s
counsel was assisting himwith. W also acknow edge that, on a
human | evel , Comm ssioner’s counsel was faced with a pro se
litigant who was “confrontational and belligerent”--reasonably

|l eading himto think that witing the stipulations hinself was
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doi ng better by Lovenguth than noving for a dism ssal of the case
for failing to properly prosecute. See generally Levy v.

Commi ssioner, 87 T.C 794 (1986) (discussing effects of case

di sm ssal).

But we nmust also | ook at the process from Lovenguth’s
perspective. And in doing so, we nust renmenber that Lovenguth
has no legal training and is suffering froma weakened nental and
physi cal condition. This case is not the first time Lovenguth
tried to challenge the IRS in our Court. Sonme of his attenpts
wer e unsuccessful because he m ssed deadl i nes, and when he
| earned that his untineliness was partly responsible for his tax
l[tability tripling, he was understandably fearful.

The Comm ssi oner neverthel ess argues that Lovenguth al ways
knew that the IRS was his adversary and never believed that he
was being assisted. W agree that Lovenguth did know the I RS was
his adversary in that it was trying to collect a debt from him
But Lovenguth also knew that the IRS of fered hel p, because he had
actually been referred to the RS s Taxpayer Advocate Service at
one tine. And so we find it reasonable that Lovenguth believed
that the Conm ssioner’s counsel was assisting himand not just
pl aying the role of his adversary.

The Comm ssioner finally argues that Lovenguth has capacity
to enter into the stipulation because he is “cogni zant enough” to

request an abatenent of interest. The Conmm ssioner argues that
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i f Lovenguth has been conpetent enough to “handle his own
affairs” since leaving the VA hospital in 1995, then he is
conpetent enough to enter into a stipulation of facts. See
Bakare, T.C. Meno. 1994-72.

To suggest that Lovenguth understood the consequences of
signing the stipulation of fact just because he is no | onger
institutionalized would be too high a hurdle. The Rule tells us
to |l ook not at whether a petitioner has the bare conpetence
sufficient to avoid involuntary conmtnent, but to the justice of
the particular situation. W do wish to stress that we do not
believe that I RS counsel is in any way guilty of m sconduct--in
an adversarial system counsel is expected to zeal ously represent
his client. It is just that in the peculiar circunstances of
this case--with a nentally disabled and sonetines vol ubl e
t axpayer representing hinself--it is very easy to create a
situation of deep m sunderstandi ng between the parties. 1In this
case we conclude that justice requires us to set aside the
stipulation of facts and vacate the order submtting the case for

deci sion on that stipulation.

An appropriate order will be

i ssued granting petitioner’s

not i on.



