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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: Respondent determ ned the follow ng
deficiencies in and penalties with respect to petitioner’s

Federal incone taxes:

Penal t vy
Year Defi ci ency Sec. 6662(a)
2003 $53, 265 $10, 653. 00
2004 26, 903 5, 380. 60

2005 62, 991 12, 598. 20
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

After concessions by respondent,?! the issues for decision
are whether petitioner: (1) Is entitled to deduct anounts
recei ved as conpensation for services fromAllstate |Insurance Co.
(Al state) and First Command Fi nancial Planning (First Command)
as ot her m scell aneous deductions (m scell aneous item zed
deductions) clained on Schedule A, Item zed Deductions, for 2003,
2004, and 2005; (2) is entitled to deduct expenses for her hone
heal th care business clained on Schedule C, Profit or Loss from
Busi ness, for 2003 and 2004; (3) nust include in her 2004 gross
income the distribution to her fromthe Savings and Profit
Sharing Fund of Allstate Enployees (the distribution); (4) is

|iable for a 10-percent additional tax under section 72(t) for

! Respondent concedes incone tax adjustnents of $2,121 and
$5, 118 for 2004 and 2005, respectively.

The sel f-enpl oyment tax and rel ated deductions and the
anount of petitioner’s personal exenption are conputati onal
matters. See secs. 151, 164(f), 1401, 1402.

Petitioner argued in her pretrial nmenorandum and at trial
that the Court did not have jurisdiction and respondent nust
pursue the return of the refunds under sec. 7405. On brief,
however, she advanced no argunent in support of this contention;
it is therefore deenmed abandoned. See Mendes v. Conm Ssioner,
121 T.C. 308, 312-313 (2003).
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the distribution; and (5) is |liable for a section 6662(a)
accuracy-rel ated penalty for each of the years 2003, 2004, and
2005.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. At the time the petition was
filed, petitioner resided in Texas.

Petitioner worked for Allstate as a sal es nanager in 2003
and as a district manager in 2004 and part of 2005. She worked
for First Command for the remai nder of 2005. |In 2003, 2004, and
2005 petitioner received $123, 533, $126,820, and $226, 155,
respectively, as conpensation. Petitioner included these anmounts
in her Federal income tax returns for 2003, 2004, and 2005 and
cl ained m scel |l aneous item zed deductions in equal anounts.?

Petitioner also clainmed $24,200 in Schedul e C deductions for
expenses related to her honme herbal health care business for
2003. Her deductions were clainmed for advertising expenses,
aut onobi | e expenses, supplies, travel, neals and entertai nnent,
and ot her expenses. She clainmed her house had been fl ooded and

therefore she could not recover any receipts from2003. She did

2 Petitioner clainmed total Schedule A item zed deductions
of $154,949, $131,573, and $286, 877 for 2003, 2004, and 2005,
respectively. Respondent disallowed m scell aneous item zed
deductions of $124, 256, $127,413, and $288,537 for 2003, 2004,
and 2005, respectively.
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not give respondent’s revenue agent, Cathy Street (Ms. Street),
t he nanes of her suppliers or other information to reconstruct
t he cl ai ned expenses. She also clained $250 in Schedule C
deductions for 2004.

Petitioner received fromthe Savings and Profit Sharing Fund
of Allstate Enployees a distribution of $26,800 by check dated
April 30, 2004. Petitioner deposited the check into her
i nt erest-bearing checking account at Bank of America. She was 48
years ol d when she received the distribution. Petitioner did not
include the distribution in her incone for 2004. M. Street
i ssued a summons to petitioner’s bank to obtain bank records and
performed a bank account analysis to identify the source of the
deposit.

At trial petitioner clained “Allstate |Insurance Conpany is
not a trade or business.” She also disputed the “W2s and 1099
i nformation” on the grounds that:

Al |l state I nsurance Conpany, First Command Fi nanci al

Pl anning, and Etta Lowery do not fit within the

specific kind and class expressly item zed in the

definition of trade or business under 7701(a)(26) nor

does Etta Lowery fit within the specific kind and

class expressly in the definition of enployee, 3401(c),

and in the Federal Register, on Tuesday, Septenber 7,

1943, at page 12267 Section 404. 101.

We advi sed petitioner that her argunents were frivol ous and

warned her that the Court m ght inpose a penalty under section

6673(a)(1) if she continued to assert such argunents.



OPI NI ON

Burden of Proof

As a general rule, the taxpayer bears the burden of proving
the Comm ssioner’s deficiency determ nations incorrect. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Section

6201(d) provides that if the taxpayer, in a court proceeding,
asserts a reasonable dispute with respect to the incone reported
on an information return and has fully cooperated with the
Comm ssi oner, then the Comm ssioner shall have the burden of
produci ng reasonabl e and probative infornmation in addition to the
information return. |In addition, section 7491(a) provides that
if the taxpayer introduces credible evidence and neets certain
ot her prerequisites, the Conm ssioner shall bear the burden of
proof with respect to factual issues relating to the taxpayer’s
litability for a tax inposed under subtitle A or B of the Code.
Petitioner has not raised a reasonable dispute wthin the
meani ng of section 6201(d). She has also failed to introduce any
credi bl e evidence or substantiate her deductions as required by
section 7491(a). Therefore, petitioner bears the burden of
pr oof .

1. Deducti ons

Deductions are a matter of |egislative grace, and taxpayers
have the burden of showing that they are entitled to any

deduction clained. Rule 142(a); New Colonial lce Co. V.
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Hel vering, 292 U. S. 435, 440 (1934). Taxpayers are required to
mai ntain records that are sufficient to enable the Conm ssioner
to determne their correct tax liability. Sec. 6001; sec.

1. 6001-1(a), Income Tax Regs. Additionally, taxpayers bear the
burden of substantiating the anmount and purpose of the item

clained as a deducti on. Hr adesky v. Conm ssioner, 65 T.C. 87, 89

(1975), affd. per curiam540 F.2d 821 (5th Cr. 1976).

A. M scel |l aneous |Item zed Deducti ons

Petitioner argues that her conpensation fromAllstate and
First Command is deductible as a m scellaneous item zed deduction
because neither Allstate nor First Command is a trade or
busi ness. She also clains that she herself is not a trade or
busi ness and that she is not an enpl oyee of Allstate or First
Command.

Petiti oner advances shopworn argunents characteristic of
tax-protester rhetoric that have been universally rejected by

this and other courts. See Stearnman v. Commi ssioner, 436 F.3d

533 (5th Gir. 2006), affg. T.C Menp. 2005-39. W shall not
pai nstaki ngly address petitioner’s assertions “wth sonber
reasoni ng and copious citation of precedent; to do so m ght
suggest that these argunents have sone colorable nerit.” See

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984).

Accordi ngly, we sustain respondent’s disall owance of the

m scel | aneous item zed deducti ons.



B. Schedul e C Deducti ons

Petitioner did not substantiate any of her Schedule C
deductions. Accordingly, we sustain respondent’s disall owance of
t he Schedul e C deducti ons.

[11. The Distribution

Cenerally, a distribution froma qualified retirement plan
is includable in the distributee’s gross inconme in the year of
the distribution. Sec. 72(a). Section 72(t)(1) inposes a 10-
percent additional tax on the taxable anmount of an early
distribution froma qualified retirenent plan (as defined in
section 4974(c))?® unl ess an exception applies. A distribution is
early if made to an enpl oyee who has not attai ned age 59-1/2.
Sec. 72(t)(2)(A)(i).

Petitioner was 48 years old when she received the
distribution in 2004.% Petitioner did not offer any evidence of
an applicabl e exception. W therefore sustain respondent’s
determnations that the distribution is includable in
petitioner’s inconme for 2004 and that she is liable for the 10-

percent additional tax. See Rule 142(a).

8 The term*“qualified retirenment plan” includes a plan
described in sec. 401(a). Sec. 4974(c)(1).

4 Regardl ess of whether the additional tax under sec. 72(t)
is a penalty or an additional anount for which the respondent
woul d have the burden of production under sec. 7491(c),
respondent has satisfied any such burden by show ng petitioner
was not 59-1/2 when she received the distribution. See MIner v.
Comm ssioner, T.C Meno. 2004-111 n. 2.
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V. Section 6662(a) Accuracy-Rel ated Penalty

Pursuant to section 6662(a) and (b)(1) and (2), taxpayers
may be liable for a penalty of 20 percent of the portion of an
under paynment of tax due to negligence or disregard of rules or
regul ations or attributable to a substantial understatenent of
incone tax. The term “understatenment” neans the excess of the
anount of tax required to be shown on a return over the anount of
tax i nposed which is shown on the return, reduced by any rebate
(wthin the nmeani ng of section 6211(b)(2)). Sec. 6662(d)(2)(A).
Ceneral ly, an understatenent is a “substantial understatenent”
when it exceeds the greater of $5,000 or 10 percent of the ampunt
of tax required to be shown on the return. Sec. 6662(d)(1)(A).
In addition, section 6662(c) defines “negligence” as any failure
to make a reasonable attenpt to conply with the provisions of the
Code, and “disregard” neans any carel ess, reckless, or
i ntentional disregard.

The Comm ssioner has the burden of production with respect
to the accuracy-related penalty. Sec. 7491(c). To neet this
burden, the Comm ssioner nust produce sufficient evidence
indicating that it is appropriate to inpose the penalty. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Commi ssioner neets this burden of production, the taxpayer nust

cone forward with persuasive evidence that the Conm ssioner’s
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determ nation is incorrect. Rule 142(a); see H gbee v.

Conmi ssi oner, supra at 447.

Whet her ot herwi se applied because of a substanti al
under st atenent of inconme tax or negligence or disregard of rules
or reqgulations, the accuracy-related penalty is not inposed with
respect to any portion of the underpaynment as to which the
t axpayer acted with reasonable cause and in good faith. See sec.
6664(c)(1). The decision as to whether the taxpayer acted with
reasonabl e cause and in good faith depends upon all the pertinent
facts and circunstances. See sec. 1.6664-4(b)(1), Inconme Tax
Regs. Relevant factors include the taxpayer’s efforts to assess
his proper tax liability, including the taxpayer’s reasonabl e and
good faith reliance on the advice of a professional such as an
accountant. See i1d. Further, an honest m sunderstandi ng of fact
or law that is reasonable in |light of the experience, know edge,
and education of the taxpayer may indicate reasonabl e cause and

good faith. See Reny v. Comm ssioner, T.C Meno. 1997-72.

Respondent has satisfied the burden of production.
Petitioner’s 2003, 2004, and 2005 income tax returns contain
understatenments of tax greater than $5,000 and greater than 10
percent of the anpbunt of tax required to be shown on the returns.
Sec. 6662(d) (1) (A).

Petitioner did not offer any evidence of reasonabl e cause or

good faith. Accordingly, we sustain respondent’s determ nation
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as to the section 6662(a) accuracy-related penalties for 2003,
2004, and 2005.

V. Section 6673(a)(1) Penalty

Section 6673(a) (1) authorizes the Court to inpose a penalty
not to exceed $25,000 if the taxpayer took frivol ous or
groundl ess positions in the proceeding or instituted the
proceeding primarily for delay. A taxpayer’s position is
“frivolous” if it is “contrary to established | aw and unsupported
by a reasoned, col orable argunent for change in the |aw.”

Col eman v. Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986).

We warned petitioner that her argunments were frivol ous and
have been universally rejected by this and other courts. W
further advised petitioner that the Court has the discretion to
i npose a penalty of up to $25,000 if she were to proceed with
such argunents.

Al t hough respondent has not noved for a section 6673(a)(1)
penalty, and we decline to inpose the penalty at this tinme, we
take this opportunity to warn petitioner that we nmay inpose this
penalty if she returns to the Court and proceeds in a simlar

manner in the future. See Pierson v. Conm ssioner, 115 T.C. 576

(2000) .
In reaching all of our holdings herein, we have consi dered

all argunents nmade by the parties, and to the extent not
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ment i oned above, we conclude they are irrel evant or w thout
merit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




