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UNI TED STATES TAX COURT

ROBERT K. AND DAWN E. LOARY, Petitioners v.
COW SSI ONER OF | NTERNAL REVENUE, Respondent”

Docket No. 11579-00. Filed January 12, 2004.

On a Motion for Reconsideration of Findings or
Opinion and a Motion to Vacate or Revise a Decision
under, respectively, Rules 161 and 162, Tax Court Rul es
of Practice and Procedure, Ps challenge the Court’s
factual and legal conclusions in Lowy v. Conm SSioner,
T.C. Meno. 2003-225. There, this Court decided that a
conceded gain under sec. 1231, I.R C, was realized in
1994, and not in 1993, as contended by Ps.

Held: Ps have failed to point to any substanti al
errors of fact or law or to present any newy
di scovered evidence that could not have been introduced
previously even if Ps had exercised due diligence.
Estate of Quick v. Conm ssioner, 110 T.C 440 (1998),
applied. Ps’ Mtions wll be denied.

“Thi s opinion suppl enents our previously filed Menorandum
Qpinion in Lowy v. Conm ssioner, T.C Meno. 2003-225.
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Daniel C. Ertel, for petitioners.

Lydia A Branche, for respondent.

SUPPLEMENTAL MEMORANDUM CPI NI ON

NI MS, Judge: This case remains before the Court on
petitioners’ Mdtion for Reconsideration of Findings or Opinion
under Rule 161, and Mdtion to Vacate or Revise Decision under
Rul e 162 (collectively, the Mdtions). Since the Mtions are
i nterconnected we deal with themtogether. The Mdtions relate to

our Menorandum Opinion, Lowy v. Conm ssioner, T.C Meno. 2003-

225, filed July 30, 2003, which we incorporate herein, and the
Deci si on entered thereunder.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect at all relevant
times hereunder, and all Rule references are to those contained
in Tax Court Rules of Practice and Procedure.

In Lowmwy v. Conmi ssioner, supra, we held, on the issue now

agai n chal l enged by petitioners, that petitioners realized a
section 1231 gain in 1994 rather than in 1993, as they contended.

Rul es 161 and 162 provide for Mtions for Reconsideration of
Fi ndings or Opinion and for Mdtions to Vacate or Revise a

Deci si on, respectively. Reconsideration allows the Court to
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correct substantial errors of fact or law, or to allow newy

di scovered evidence to be introduced that could not have been
i ntroduced before the filing of an opinion even if the noving

party had exercised due diligence. Estate of Quick v.

Comm ssioner, 110 T.C 440 (1998); Estate of Halder v.

Comm ssioner, T.C Meno. 2003-284. The granting of a notion for

reconsideration rests within the discretion of the Court, and
petitioners must show unusual circunstances or substantial error

for their notion to be granted. Estate of Quick v. Conm ssioner,

supra, at 441. Moreover, we have held that reconsideration is
not the appropriate vehicle for rehashing previously rejected
| egal argunents or tendering new |l egal theories to reach the end
result desired by the noving party. 1d. at 441-442.
Petitioners allege that the factual conclusions reached by
the Court in its Menorandum Opi nion are inconplete, incorrect,
and not supported by the evidence. W disagree. Furthernore,
all but one of the legal issues raised in the Mtions have been
rai sed by petitioners in their original and reply briefs.
Petitioners assert for the first tinme that section 6201(d)
pl aces the burden on respondent for producing reasonabl e and
probative information concerning respondent’s assertion of the

i ncorrectness of the Form 1099-A, Acquisition or Abandonnment of
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Secured Property, in which AAL reported that it had acquired the
Fitch Property on Decenber 15, 1993. On notions for
reconsi deration we do not, except under extraordinary
ci rcunst ances, address any new i ssue which a party could have
addressed but failed to address prior to the Court’s deciding the

case. See, e.g., Stoody v. Conmm ssioner, 67 T.C 643, 644

(1977). But in any case, the facts in evidence in this case
abundant |y denonstrate, as we found, that the Form 1099- A was
erroneous. Furthernore, as we al so pointed out in our Menorandum
Opi ni on, the anended 1994 partnership return enphasi zed the
partners’ position that the Form 1099- A was erroneous.
Petitioners contend that the factual statenent in our
Menmor andum Qpinion is erroneous in its basic el enents.
Essentially, petitioners disagree wwth the Court’s concl usi ons
about the facts. |In our Menorandum Opi ni on, we consi dered and
addressed petitioners’ argunents and all of the docunentary
evidence. Petitioners have not shown any nmanifest error of fact.
On the basis of the record, petitioners’ version of the
“facts” m sconstrues the real facts. 1In essence, in addition to
the “incorrect” Form 1099-A, petitioners’ case is anchored on two
essential docunents; nanely, the G ant Deed, which was dated

December 15, 1993, and the Covenant Not to Sue, which was al so
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dat ed Decenber 15, 1993. Petitioners believe that the Decenber
15, 1993, date on these docunents establishes that the
forgi veness of indebtedness incone was realized in 1993, not
1994,

However, petitioners have declined to address, or have
m sconstrued, the nost salient fact; nanely, that the escrow
instructions, dated Decenber 9, 1993, were issued to the Title
Conpany on behalf of both AAL, the creditor, and the debtor
Partnership. The escrow instructions are worded in such a way
that the Title Conpany’ s “acceptance” of the instructions would
be conpl eted only when vari ous exceptions to closing title had
been satisfied. These, in fact, were not conpleted until My 2
1994, when title closed with the filing for recordation of the
af orenenti oned Grant Deed and the issuance of an owner’s title
policy, the exceptions having been satisfied. It was on this
date that 1994, and not 1993, was established as the year in
whi ch the forgiveness of indebtedness inconme was realized.

Petitioners dispute the Court’s holding that the facts do

not bring this case within those of Keith v. Comm ssioner, 115

T.C. 605 (2000), which case specifically involved a type of
transaction under Georgia | aw known as a “contract for deed.”
we pointed out in the Menorandum Opinion, Ceorgia |aw normal |y
construes a contract for deed as a device for passing equitable

ownership, leaving the seller with bare legal title and

7,

As
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essentially a security interest until all installnment paynents
have been made. The case before us does not involve a contract
for deed, and petitioners have offered nothing new to support
their continued argunent on this point.

For the foregoing reasons, we will deny petitioners’

Mbt i ons.

An appropriate Order wll

be i ssued.



