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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned that petitioner LR
Devel opnent Co. LLCis liable as a transferee for the deficiency

of $7,507,972 in, and the accuracy-rel ated penalty under section
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6662(a)! of $1,501,594.50 on, the Federal incone tax (tax) of
Bruce C. Abrans, Inc. (BCA),? for BCA's short taxable year ended
Decenber 31, 2000, as well as interest thereon as provi ded by
law. We nust decide whether to sustain respondent’s determ na-
tion. W hold that we shall not.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme it filed the petition, petitioner maintained its
principal office in Illinois.

In 1988, BCA was incorporated under Illinois lawin order to
(1) develop high-end residential condom niuns in Chicago, IIl1li-
nois (Chicago), (2) renovate historic buildings in and around
Chi cago and adapt themto different uses, and (3) devel op afford-
abl e housing projects in lllinois. At all relevant tinmes prior
to August 1, 2000, BCA was an S corporation.

At all relevant tinmes until Decenber 12, 1999, Bruce C
Abrams (M. Abranms) was the president and the sol e stockhol der of
BCA. On Decenber 12, 1999, M. Abrams died. As a result, M.

Abranms’ estate (Abrans estate) becane the sol e stockhol der of

IAIl section references are to the Internal Revenue Code
(Code) in effect at all relevant tinmes. Al Rule references are
to the Tax Court Rules of Practice and Procedure.

2Fromits incorporation, BCA conducted its business under
t he nane “LR Devel opnent Co.” W shall refer to that corporation
as BCA in order to prevent confusion with petitioner LR Devel op-
ment Co. LLC.
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BCA. At all relevant tines, M. Abrans’ w fe, Nancy Abrans (M.
Abrans), served as the executrix of the Abrans estate.

Soneti nme between M. Abrans’ death on Decenber 12, 1999, and
Decenber 30, 1999, Ms. Abrans appointed David Kirshenbaum (M.
Ki rshenbaunm) as president of BCA ® On January 5, 2000, Ms.
Abranms appointed the follow ng individuals as directors of BCA
Her father Byron Canvasser, her brother Robert Canvasser, and
Andr ew Hochber g.

At all relevant tinmes, the follow ng individuals who consti -

tuted the seni or nanagenent of BCA held the offices in BCA

i ndi cat ed:
Nane Title

Davi d Ki rshenbaum Pr esi dent

St even Sher man Chi ef financial officer

Donal d Bi er nacki Seni or vice president--
construction

Kerry Di ckson Seni or vice president--
devel opnent

Laura Davis Ml k Seni or vice president--
mar ket i ng

Thomas Weeks Seni or vice president--
for-sale properties

Davi d Dresdner Seni or vice president--
comerci al properties

Kenneth Rice Seni or vice president--
af f or dabl e housi ng

St ephen Gal |l er Seni or vice president and
general counse

Theodore Wl don Vi ce president--

acqui sitions

3From 1996 until he becane president of BCA, M. Kirshenbaum
had served as its chief operating officer.
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d en Krandel Vi ce president--
i nformati on technol ogy
Ann Thonpson Vi ce president and

di rector of
architectural design

(We shall refer collectively to all of BCA's officers listed
above, except M. Kirshenbaum as BCA seni or managenent.)

Wthin a few days after M. Abrams’ death, Ms. Abrans, as
executrix of the Abrans estate, decided to sell the stock of BCA
that that estate owned. The Abrans estate was unwilling to cause
BCAto sell its assets.

Sonetine before early April 2000, Ms. Abrams, as executrix
of the Abrans estate, retained Mayer, Brown & Platt (Mayer Brown)
to serve as that estate’'s attorneys with respect to the sale of
BCA. On February 1, 2000, Ms. Abrans, as executrix of the Abrans
estate, retained Cohen Financial Corp. (Cohen Financial), an
i nvestnment banking firmwth its principal office in Chicago, to
assi st that estate in valuing and selling BCA 4 CFC Advisory
Services L.P. (CFC Advisory), an entity that Cohen Fi nanci al
owned, was to provide that assistance. On February 1, 2000, the
Abrans estate and CFC Advisory entered into an agreenment (CFC

engagenent agreenment) for CFC Advisory to do so.°

‘Before M. Abrans’ death, Cohen Financial had provided
financing to BCA for certain of its real estate devel opnent
proj ects.

SAl t hough the record establishes that CFC Advi sory perforned
the services under the CFC engagenent agreenent, the parties
(continued. . .)
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On July 1, 1992, The Rel ated Conpanies, L.P. (Related), a
limted partnership, was organized under New York |law to acquire,
own, devel op, finance, operate, maintain, and nanage real estate,
primarily residential and retail properties. At all relevant
times, Stephen Ross (M. Ross) owned indirectly the majority of
the interests in Related.® During those tinmes, M. Ross served
as chairman of Related. At all relevant tines, Jeff Blau (M.
Blau) owned a limted partnership interest in Related that ranged
from8 percent to 15 percent, depending on each project that
Rel at ed undertook.’” On January 1, 2000, M. Blau, who had been
serving as a senior vice president of Related, becane its presi-
dent. At all relevant tines since 1996, M chael Brenner (M.
Brenner) owned a l1l-percent limted partnership interest in
Rel ated. During those tinmes, M. Brenner served as executive
vice president and chief financial officer of that conpany.

In | ate Decenber 1999, shortly after M. Abrans’ death, M.

Blau | earned froma cousin of Ms. Abrans that the Abrans estate

5(...continued)
indicated in the stipulation of facts that Cohen Fi nanci al
performed certain services under that agreenent. Since the CFC
engagenent agreenent is between the Abrans estate and CFC Advi -
sory, we shall refer to CFC Advi sory when di scussi ng services
performed under that agreenent.

5The record does not reflect the nature of M. Ross’ inter-
ests in Rel at ed.

"The record does not explain how M. Blau’s ownership inter-
est in Related could have varied depending on the project that
Rel at ed undert ook.
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pl anned to sell BCA and certain other assets that that estate
owned. At that tinme, Related decided to attenpt to purchase
certain assets of BCA 8 To that end, a representative of Related
contacted a representative of the Abrans estate to express an
interest in purchasing certain of BCA's assets.® Related was
unwi I ling to purchase any stock of BCA. Related wanted to
purchase certain assets, and not the stock, of BCA because
Rel ated (1) intended to sell certain of BCA's assets that it was
able to purchase fromBCA within a few years after it had pur-
chased them and wanted to have a cost basis in each such asset,
(2) was unwilling to hold stock of a corporation because it
w shed to conduct its business through pass-through entities as
it had in the past, and (3) was concerned about any unknown
ltabilities that BCA m ght have had as a result of certain
actions that M. Abrans had taken as president of BCA

On Decenber 27, 1999, Byron Canvasser, who was a director of
BCA and Ms. Abrans’ father, sent a nenorandum on behal f of the
Abrans estate to M. Blau of Related. Byron Canvasser included
with that nmenorandum inter alia, the follow ng information

regardi ng the respective book values of BCA' s assets, as well as

8. Blau, M. Brenner, and M. Ross all participated in the
deci si onmaki ng process of Related regarding its interest in
purchasing certain assets of BCA

°ln certain instances, the record does not establish the
identities of the individuals who acted on behal f of the vari ous
entities involved in this case.



t he respective real

ties of BCA as of Septenber 30, 1999:

Entity/Joint Venture

Real estate activities:

Joi

N.B.A L. LLC

Di versey & Sheffield LLC
Dearborn & ElmLLC

Ri dge Partners LP

Wal t on Associates LLC

-7 -

3830-32 Lincoln Joint Venture

310 N. M chi gan

W nners LP

Renai ssance Partners LLC
St. Benedict’s Hotel LLC

nt venture activities:
LR Fort Sheridan LLC
Mayfai r Condom nium LLC
LR Arcade LLC

Vision Capital LLC

Vi sion AHC LLC

LR Tower LLC

Pl ai nes Town Center LLC

Tot al

Tot al

Conbi ned t ot al

BCA' s
Owner ship
Per cent age

estate activities and joint venture activi-

9/ 30/ 99
Book Val ue

99
100
100

1

99

50
100

33

1

100
100
100

20

20
100
100

($1, 287, 725)
(661, 674)
(74, 247)
862

(442, 380)
6, 523

21, 757
213, 815

5, 000

(4, 699)
(2,222, 768)

3, 708, 699
_O_

1, 000, 000

545

204, 046

(690, 341)

12,298

4,235, 247

2,012, 479

In early January 2000, representatives of Related net with

respective representatives of the Abrans estate and BCA regardi ng

Rel ated’ s interest
Thereafter through March 2000,

t he Abrans est at e,

in purchasing certain of BCA's assets.

respective representatives of BCA

and Rel ated conducted initial

negoti ati ons and

exchanged information in an attenpt to reach an agreenent regard-
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ing the sale to Related of certain assets of BCA. Those initial
negoti ati ons were unsuccessful .

In late March or early April 2000, Ronald Katz (M. Katz),
one of Related’ s accountants who was with Rubin & Katz, told a
representative of Related about Fortrend International LLC
(Fortrend) with which M. Katz had worked in the past. At al
rel evant tinmes, Fortrend was an investnent banking firmin which
Jeffrey Furman (M. Furman) and Frederick Forster (M. Forster)
each owned indirectly a 50-percent interest. Fortrend indi-
cated in certain marketing materials (Fortrend brochure) that it
had circul ated between 1997 and Novenber 2003 that it
“[structured] econom c transactions to solve specific corporate
tax or accounting problens or to take advantage of rel ated
opportunities.” One such problem described in the Fortrend
brochure was the “sal e of appreciated businesses”. In this
regard, the Fortrend brochure stated:

The sal e of appreciated busi nesses by corporations or

i ndi vidual s that hold the businesses directly, or in

one or nore subsidiaries, will often produce substan-

tial tax liabilities due to the gain on the sale. This

tax liability often results in conflicting desired

transaction structures; the seller wants to sell shares

to mnimze current taxes while the buyer wants to buy

assets to obtain 1) a step-up in tax basis in the

assets and 2) the ability to recover the full purchase
price (including goodw |Il) through depreciation or am

1At all relevant times, Howard Kraner (M. Kraner) was a
seni or managi ng director of Fortrend. During 2000, Fortrend
enpl oyed Randol ph Wiitney Bae (M. Bae) in an undi scl osed capac-

ity.
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ortization deductions. Fortrend can often arrange for
the sale of the business at a price which substantially
increases the seller’s after-tax profits. Simlarly,
when a client wishes to purchase assets held by a cor-
poration, Fortrend can often negotiate a | ower price.

Fortrend described in the Fortrend brochure one of the
met hods used to solve certain “problens” associated with the sale
of appreciated businesses. In this regard, Fortrend stated in
pertinent part in a section of that brochure entitled “BUY
STOCK/ SELL ASSETS TRANSACTI ON, EXECUTI VE SUMVARY” :

We are working with various clients who may be wlling
to buy the stock fromthe seller and then cause the
target corporation to sell its net assets to the ulti-
mat e buyer. These clients have certain tax attributes
that enable themto absorb the tax gain inherent in the
assets.

In certain situations the economc cost of the client’s
i nvol venent is sufficiently low that a seller of stock
can increase its after-tax sale proceeds, a buyer of
net assets can decrease its after-tax purchase price
(on a present value basis), and the client can stil
make an arbitrage profit.

* * * * * * *

As with any transaction, econom c substance and proper

formare crucial to its success. Accordingly, in

transacti ons where invol venent by such a client may

make sense, raising the idea at the earliest stages of

a transaction is advisable.

No one at Related had been famliar with Fortrend or had had
any contacts or dealings with it before M. Katz talked to a
representative of Related about Fortrend. M. Katz explained to
that representative that Fortrend had engaged in certain transac-

tions in which it had acquired the stock of a conpany and there-
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after sold that acquired conpany’s assets. At no tinme did
Rel ated review the Fortrend brochure or conduct any due diligence
revi ew regardi ng Fortrend.

Around |late March or early April 2000, M. Katz contacted a
representative of Fortrend on behalf of Related and net with that
representative. Thereafter, representatives of Related intro-
duced representatives of Fortrend to representatives of the
Abranms estate for the purpose of discussing whether Fortrend
woul d be able to facilitate the sale of certain assets of BCA to
Rel ated in a manner that would satisfy the objectives of both
Rel ated and the Abrans estate. Around late March or early Apri
2000, Rel ated agreed to work with Fortrend with respect to
Rel ated’ s attenpt to purchase certain assets of BCA

Pursuant to the CFC engagenent agreenent, CFC Advi sory
prepared an of feri ng nmenorandum dated March 2000 for BCA (BCA
of fering menorandum). That offering nmenorandum stated in perti-
nent part:

Executive Summary

* * * * * * *

Al though the [ Abrans] Estate owns 100% of the shares of
* * * [BCA], the Conpany [BCA] has two conpensation

pl ans whi ch provide for enpl oyees to receive a 30%
interest in cash available for distributions and in-
creases in the net worth of the Conpany [BCA]. [ BCA]

* * * stands prepared to consider inquiries that would
allow the [ Abrans] Estate to liquify their investnent
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and woul d provide potential operating and capital
partners to the seni or managenent team

* * * * * * *

Conpany Form and Omnership

* * * * * * *

The seni or nmanagenent team and the enpl oyees do not own

stock. However, the Corporation [BCA] does have two

i ncentive conpensation plans that provide for (1) em

pl oyees to receive approxi mately 30% of the annual cash

avail able for distribution and (2) senior managers to

participate in the long-termgrowh of the Corpora-

tion’s [BCA s] net worth.

The BCA of fering nenorandum i ncluded (1) BCA s bal ance sheet
as of Decenber 31, 1999, that showed total assets wth a book
val ue of $7,636,225 and (2) BCA s projections of the cashfl ows
fromthe various real estate investnents and real estate devel op-
ment projects that it owned. CFC Advisory and BCA considered the
devel opment project known as the “Northwestern Project” and BCA s
50- percent ownership interest in Park Tower LLC to be two partic-
ularly significant assets of BCA

On March 10, 2000, M. Brenner, Related s chief financial
officer, sent an email (M. Brenner’s March 10, 2000 email) to
M. Blau, Related’ s president, with a copy to M. Ross, Related’ s
maj ority owner and chairman. M. Brenner attached to that enui

two spreadsheets regardi ng BCA that he had prepared on the basis

of certain available information. One of those spreadsheets

1The record does not contain the two spreadsheets that M.
(continued. . .)
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was a valuation summary of the operations and the revenues of BCA
and the other was a summary of BCA' s payroll. M. Brenner
indicated in M. Brenner’s March 10, 2000 email that he believed
that Related should submit a bid “in the range of $20-25 nillion
for a 70%interest in the [ BCA] business.” M. Brenner also
indicated in that email that he and M. Blau would take responsi -
bility for “the negotiation of enploynment/ownership arrangenents
with the 12 key enpl oyees.”

On March 22, 2000, M. Blau on behalf of Related sent a
letter (Related’s March 22, 2000 offer letter) to a representa-
tive of the Abrans estate in which Related offered to purchase
certain respective assets of the Abrans estate and BCA.  That
offer letter stated in pertinent part:

It is the intention of Purchaser [Related] and Seller

[the Abrans estate] to transfer to Purchaser all direct

and indirect interests in all assets and/or entities

whi ch provide revenue to * * * [BCA] or are described

in the Ofering Menorandum for * * * [ BCA] prepared by

[ CFC Advisory] * * * During the Due Diligence Period,

Purchaser and Seller shall in good faith structure the

transaction in a tax efficient manner for both Pur-

chaser and Seller.

In Related’s March 22, 2000 offer letter, Related offered to

purchase fromthe Abrans estate for $25,500,000 certain of its

direct and indirect interests in BCA subject to certain adjust-

(... continued)
Brenner attached to M. Brenner’s March 10, 2000 email. Nor does
the record establish the period of tine to which those spread-
sheet s pertai ned.
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ments to that purchase price based on certain cashfl ows accruing
to BCA during the period January 1, 2000, to the date on which
t he purchase closed. O the $25,500,000 purchase price, $24
mllion was to be distributed to the Abrans estate at the closing
and $1, 500,000 was to be set aside for the purpose of paying
bonuses to those enpl oyees of BCA who continued in BCA s enpl oy
for six nonths after the closing.?!?

On March 28, 2000, Steven Sherman (M. Sherman), the chief
financial officer of BCA sent a fax to M. Brenner, the chief
financial officer of Related. M. Sherman included with that fax
(1) BCA' s respective consolidated bal ance sheets as of Decenber
31, 1998 and 1999, and (2) a list of the respective entities and
the respective assets that the Abrans estate and BCA owned as of
t hose two dates. '3

A draft dated March 31, 2000 (March 31, 2000 draft response)
of a letter dated “April _ , 2000, was prepared on behalf of the

Abranms estate in response to Related’s March 22, 2000 offer

12Rel at ed’ s March 22, 2000 offer letter also indicated that
Rel at ed woul d arrange for debt and equity financing for the
devel opment of certain |and that BCA was to acquire on or before
May 31, 2000, and that was to be used for the Northwestern
proj ect .

BThe list of the entities and the assets that BCA owned as
of Dec. 31, 1999, showed BCA' s respective tax bases as of that
date in those entities and assets.
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letter. In that draft response, the Abrans estate stated:

1. Structure. For tax reasons, it is essential
that the transaction be structured as a sale of the
stock of * * * [BCA] rather than as a sale of assets.
At the closing, * * * [BCA's assets] would consi st of
the assets and related liabilities described in the
O fering Menorandum dated March, 2000 that we have
provided to you. Assets of * * * [BCA] that are not
described in the Ofering Menorandum woul d be trans-
ferred out of * * * [BCA] before closing and not be a
part of the transaction. * * *

2. Price. W propose that the purchase price be
$28 mllion plus the $1.5 million that you have offered
to place into a bonus pool for certain * * * [BCA]
enpl oyees. Net cash flows after January 1, 2000 from
assets that are part of the transaction would be de-
ducted fromthe $28 mllion, and a credit for taxes
that the Estate would owe as * * * [ BCA s] sharehol der
for the portion of 2000 prior to the closing would be
added to the $28 million. * * *

3. Enpl oyee Matters. It needs to be clear in
any transaction that they [sic] key enpl oyees have a
right to 30% of * * * [BCA' s] equity, subject to an
appropriate vesting schedule. * * *

At a tinme not disclosed by the record during the first six
nont hs of 2000, certain of BCA's officers submtted to the Abrans
estate an offer to purchase for $16, 500,000 the stock of BCA and
certain other business interests that the Abrans estate owned.
The Abrans estate rejected that offer because the purchase price
was too | ow

In response to the BCA of fering nenorandum CFC Advi sory

recei ved on behal f of the Abrans estate four different proposals

“The record does not establish whether the Abrans estate
sent a final version of the March 31, 2000 draft response to
Rel at ed.
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to purchase that estate’s BCA stock from Fortrend, JDL Devel op-
ment Corp., Lehman Brothers, and Vornado. |In those respective
proposal s, Fortrend, JDL Devel opnent Corp., Lehman Brothers, and
Vor nado proposed to pay $24.5 mllion,*® $26.5 mllion, $26
mllion, and $22 million, respectively, for the Abrans estate’s
stock in BCA. On April 18, 2000, CFC Advisory made a presenta-
tion with respect to those proposals to Ms. Abrans, Byron Can-
vasser, who was a director of BCA and Ms. Abrans’ father, and
John Schm dt, an attorney with Mayer Brown, who were the attor-
neys for the Abrans estate regarding the sale of BCA

Fortrend' s proposal ®* to purchase the stock of BCA fromthe
Abrans estate included a draft letter dated “April __ , 2000".
That proposal letter stated in pertinent part:

The followng is a sunmary of the basic business

ternms upon which [ FORTREND ENTI TY] or an assignee

thereof (the “Purchaser”), would be willing to purchase

from The Estate of Bruce Abrans (the “Seller”) one hun-

dred percent (100% of the capital stock (the “Stock”)

of LR Devel opnent Conpany (a/k/a Bruce C. Abrans,

Inc.)(“LR Devel opnent”). [Bracketed material in origi-
nal .|

* * * * * * *

BFortrend s offer of $24.5 mllion was net of a $1.5 m |-
lion paynent that Fortrend proposed to set aside for the purpose
of paying bonuses to certain BCA enpl oyees.

1®The draft letter that Fortrend submtted in response to
the BCA offering nenorandumidentified a “FORTREND ENTITY”, and
not Fortrend, as the purchaser of the BCA stock. Although
Fortrend did not purchase the BCA stock, for conveni ence we shall
sonetinmes refer to Fortrend as the purchaser of the BCA stock.



Abrans estate also included a draft letter dated “Apri

2000”

Fortrend’ s proposal
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It is the intention of Purchaser to acquire from
Seller and Seller to transfer to Purchaser all direct
and indirect interests in all assets and/or entities
whi ch are described in the Ofering Menorandum (“Of fer -
ing Meno”) for LR Devel opnent prepared by Cohen Fi nan-
cial, other than those set forth on Schedule 4 hereto
(the “Excluded Assets”). * * *

* * * * * * *

3. Pur chase Pri ce.

(a) The aggregate purchase price (“Purchase
Price”) for the Stock shall be an anpbunt equal to:

(i) Twenty-Feur Six MIlion Dollars
$24,666,666)-($26, 000, 000) * * *

* * * * * * *

(b) The Purchase Price will be distributed as
fol | ows:

(1) Twenty-—Fwe Four MIIlion Five Hundred
Thousand Dol | ars
$22,566,-0600)-($24, 500, 000) * * * of the
Purchase Price wll be distributed to
the Seller at Cosing; and

(i1i) One MIlion Five Hundred Thousand Dol -
lars ($1,500,000) will be placed into a
bonus pool for certain enployees of LR
Devel opment, to be distributed six (6)
mont hs after the G osing to such enpl oy-

ees which continue to be enployees at LR

Devel opnent at such tine. * * *

fromM. Blau, president of Related, to Byron Canvasser,

director of BCA. That draft letter stated in pertinent part

to purchase the stock of BCA fromthe

a
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It is our understanding that you [ BCA] have or
be executing a letter of intent (the “Fortrend

Letter of Intent”) with a client of Fortrend Interna-
tional or an affH+t++ate assignee thereof (“Fortrend’”) to

sel
ital

to Fortrend one hundred percent (100% of the cap-
stock of * * * [BCA]. As you know, The Rel ated

Conmpanies, L.P. (“Related”) is negotiating with For-
trend to purchase fromFortrend certain assets |isted
on Schedule 1 hereto (“LR/ Rel ated Assets”) currently

owned directly or indirectly by * * * [BCA]. * * *
Rel ated intends to continue to devel op, operate and

sel

(1f applicable) the LR/ Rel ated Assets, to continue

to pursue devel opnent opportunities through Newco and
to have Newco enpl oy current enployees of * * * [ BCA].

*

* * * * * *

(b) Related shall have the right to approve

sal ari es, bonuses and ot her conpensation or benefits
for all senior enployees at Newco. Related intends to

establish at Closing an incentive conpensation plan(s)
for certain enployees of Newco to be determ ned by Re-
| at ed, pursuant to which thirty percent (30% of the
equity interests in Newo shall be granted to such em
pl oyees, which interests shall vest over a three-year
period and be subject to such other customary terns for
simlar plans. In addition, Related may elect to re-
quire that certain enpl oyees of Newco execute at C os-
i ng enpl oynent agreenents (including covenants-not-to-
conpete).

Around late April 2000, the Abranms estate agreed to sell to

Fortrend for $26 mllion all of the stock of BCA that the Abrans

estate owned. Fortrend retained Manatt, Phelps & Phillips, LLP

(Manatt),

as its attorneys regarding the purchase fromthe Abrans

estate of that estate’s BCA stock and any sale by BCA of certain

of its assets. Related retained Katten Muchin Zavis (Katten

Muchin) as its attorneys regardi ng any purchase by Rel ated of

certain of BCA s assets.
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On May 5, 2000, M. Kraner, a senior managi ng director of
Fortrend, sent to Mayer Brown, attorneys for the Abrans estate,
two copies of aletter of intent dated May 5, 2000 (May 5, 2000
letter of intent) that a representative of Fortrend had executed.
In the May 5, 2000 letter of intent, Fortrend set forth the terns
under which “Fortrend International, LLC or an assignee or client
thereof” offered to purchase fromthe Abrans estate all of the
stock of BCA. In that letter of intent, Fortrend offered to pay
$25, 125,000 to the Abrams estate for that stock and to set aside
$1, 375,000 fromwhich Fortrend was to pay bonuses to certain
enpl oyees of BCA who remained with BCA for six nonths after the
closing of the sale of the stock of BCA. On a date not discl osed
by the record, Ms. Abrans agreed to and signed the May 5, 2000
letter of intent on behalf of the Abrans estate.

During the period May through July 2000, respective repre-
sentatives of the Abranms estate, Fortrend, and Rel ated and their
respective attorneys at Mayer Brown, Manatt, and Katten Michin
negotiated the terns of an agreenent for the purchase of the BCA
stock that the Abrans estate owned.!” During the sane period,
respective representatives of Related and Fortrend and their
respective attorneys at Katten Muchin and Manatt negotiated the

terms of an agreenent for the purchase of certain of BCA' s

YDuring the negotiations, the purchaser of the BCA stock
was not identified. As discussed below, around July 20, 2000,
Castanet, Inc., was identified as the purchaser of that stock.
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assets.® BCA senior nanagenent did not participate in any
negoti ations regarding the respective ternms of the agreenent for
t he purchase of BCA's stock and the agreenent for the purchase of
certain of BCA s assets.

Before m d-July 2000, during the respective negotiations
with respect to the purchase of BCA s stock and the purchase of
certain of BCA's assets, BCA and Related were aware (1) that BCA
woul d realize a substantial gain on the sale of certain of its
assets, (2) what the approxi mate anount of that gain would be,
and (3) that the assets that BCA was to retain after that sale
woul d have a fair market value of approximately $1 mllion. At
no tinme did Related make any inquiry of Fortrend regarding the
gain that BCA was to realize as a result of the sale of certain
of its assets. Nor did Related know or ask how BCA and/ or
Fortrend planned to address any tax attributable to such a sale.
At no time did Related know, or inquire as to, what Fortrend
intended to do with BCA after the sale of certain of BCA' s
assets.

Fortrend and Rel ated each spent three weeks in May 2000
conducting due diligence reviews with respect to BCA and the
assets that BCA owned. Part of the due diligence review that

Rel at ed conduct ed addressed certain tax issues. Related prepared

8During the negotiations, the purchaser of BCA's assets was
not identified. As discussed below, around July 24, 2000,
petitioner was identified as the purchaser of those assets.
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a docunent dated May 4, 2000, and entitled “Tax Due Diligence
| ssues” that contained a list of 28 questions and concerns that
Rel ated wanted to have addressed. |Included in that |ist were the
foll om ng questi ons:

5. Who will be doing appraisals/valuations/cost all o-

cations of the various assets/properties for pur-
poses of doing an I RC Section 1060 all ocation?
This is critical to this acquisition and needs to
be coordinated with Steven Ross’ future incone
projections (AMI, etc.) since sone | eeway may be
avail able re: inventory-type property (quick
wite-offs) and real estate (slow wite-offs).

Al so, we need a breakdown between land (no wite-
of fs) and ot her assets (such as goodwi || and ot her
intangi bles). Also, are there any intangibles
that can be witten off over 15 years (e.g., trade
names, goodw ||, going concern, workforce in

pl ace, covenants not to conpete, etc.)? Also, are
there any self-constructed assets that can be
witten off over a short period (e.g., plans, work
processes, blue print library, etc.)?

On June 5, 2000, M. Blau, Related’ s president, sent to
respective representatives of, inter alia, Fortrend, BCA, and the
Abranms estate a report concerning Related’ s due diligence review
wWth respect to BCA and its assets that Rubin & Katz had prepared
(Rubin & Katz due diligence report) on behalf of Related. In
that due diligence report, Rubin & Katz set forth (1) its find-
ings with respect to the amount of the revenues that it projected
Rel ated woul d generate fromeach of the assets that Rel ated
proposed to purchase from BCA and (2) the differences between
t hose projections and the projections that CFC Advi sory had nade

on behalf of BCA and that were set forth in the BCA offering
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menor andum  On June 6, 2000, M. Blau provided to M. Kraner
additional information regarding the Rubin & Katz due diligence
report.

In anticipation that the respective negotiations regarding
the purchase of BCA's stock fromthe Abrans estate and the
purchase of certain of BCA's assets from BCA woul d be successful,
certain actions were taken.

Rel ated not only wanted to purchase through a new entity to
be formed (purchasing new entity) certain assets of BCA it also
want ed certain nenbers of BCA s managenent to continue to nanage,
as enpl oyees of that new entity, the assets purchased. Conse-
quently, around April 2000 Rel ated offered to BCA seni or manage-
ment 30 percent of the equity interests in that new entity
provi ded that BCA seni or nmanagenent agreed to be enpl oyees of the
pur chasi ng new entity and to continue managi ng as such the day-

t o-day operations of the assets of BCA that that entity was to
purchase. After negotiations with respect to that offer, BCA
seni or managenent agreed to those terns. |In order to facilitate
t hat agreenent, BCA senior nmanagenent, except Kenneth Rice (M.
Rice), formed on July 19, 2000, LRD G oup LLC (LRD G oup) under
Del aware | aw. BCA seni or managenent, except M. Rice, owned all
of the interests in LRD G oup.

On July 12, 2000, petitioner was fornmed under Del aware | aw

to be the purchasing new entity. As of July 31, 2000, LRD G oup
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and Rel ated LR Devel opnent LLC (Related LR)' owned 30 percent
and 70 percent, respectively, of the interests in petitioner.

On July 13, 2000, Castanet, Inc. (Castanet), was incorpo-
rated under Del aware |law. Around July 14, 2000, the incorporator
elected Alice DIl (Ms. Dill), an enployee of Fortrend, as the
sole director of Castanet. On July 14, 2000, Ms. Dill, as the
sole director of Castanet, elected herself president, secretary,
and treasurer of that conpany.

On July 14, 2000, Castanet sold and issued to Cronulla Corp.
(Cronulla) and Signal Capital Associates L.P. (SCALP)?2° 95 per-
cent and 5 percent, respectively, of its common stock. On July
16, 2000, Cronulla sold to SCALP its 95-percent common stock
interest in Castanet. As a result, SCALP owned all of the stock
of Castanet.

On July 20, 2000, M. Bae, an enployee of Fortrend, sent a
menmorandumto Fortrend' s attorneys at Manatt with respect to
Castanet’ s purchase of the stock of BCA fromthe Abrans estate.

That menorandum stated in pertinent part:

®As of July 31, 2000, Related and Yukon Hol di ngs LLC owned
90 percent and 10 percent, respectively, of the interests in
Related LR M. Blau, Related s president, was a nmenber of Yukon
Hol dings LLC. Related LR did not own any interest in LRD G oup.

2During 2000, M. Furman, a 50-percent owner of Fortrend,
owned 100 percent of the general partnership interests and 70.79
percent of the total interests in SCALP. During 2000, M.
Forster, a 50-percent owner of Fortrend, owned 9.5 percent of the
total interests in SCALP.
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2. Transactional Summary & C osing Sequence

As you are aware, it is inperative that we provide
Fred Forster [the owner of 50 percent of the in-
terests in Fortrend and 9.5 percent of the inter-
ests in SCALP] wth a copy of the transactional
summary & cl osing sequence, so that Fred and
Howard Teig [Fortrend’ s outside accountant] can
determ ne the ownership structure of Castanet,

Inc. and appropriate solutions to shelter the
gains in the subject transaction [the sale of cer-
tain of BCA' s assets].

On July 21, 2000, M. Bae sent a fax (July 21, 2000 fax) to
Don Fitzgerald (M. Fitzgerald), an attorney at Manatt, wth
respect to Fortrend’s intention to contribute certain Canadi an
currency with a high basis and a | ow value to BCA foll ow ng
Castanet’ s purchase of BCA' s stock and BCA's sale of certain of
its assets. In that fax, M. Bae stated in pertinent part:

Annexed hereto is a copy of the flow chart, illustrat-

ing the buying entity structure. Upon our acquisition

of * * * [BCA] & disposition of certain assets [of BCA]

* * * we are contenplating contributing certain Cana-

dian currencies, which * * * wll flow down to Casta-

net, Inc.

Pl ease revi ew the encl osed and advi se me whet her the
contenpl ated sheltering plan is bona fide.

Al so, what are the possible tax
l[tabilities/ramfications which may arise from maki ng
the contribution after or before the nmergi ng of Percus-
sion, LLC into Castanet, Inc.?

Lastly, is Manatt Phel ps confortable in providing a tax
opinion with regard to this proposed post-closing
contribution?

Around July 21, 2000, M. Fitzgerald nade certain handwit-

ten notations on the July 21, 2000 fax. Near M. Bae's request
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for advice with respect to “whether the contenplated sheltering
plan is bona fide”, M. Fitzgerald wote “351 + basis only”. In
addition, M. Fitzgerald wote the follow ng at the bottom of the
July 21, 2000 fax: “Discussed wth Randy [Bae] sequencing of the
downstream nerger of Castanet into LR [BCA] to precede contri bu-
tion of the high basis/low val ue assets.”

Cast anet borrowed $28 million (UAFC | oan) from U recht-
Anerican Finance Co. (UAFC), an affiliate of Cooperatieve
Central e Raiffeisen-Boerenl eenbank, B. A (Rabobank). Castanet
intended to use nost of that |oan to purchase the stock of BCA
that the Abrans estate owned.

Rel ated LR borrowed $33 nillion from Bayeri sche Hypo-und
Ver ei nsbank AG (Hypo Bank) in order, inter alia, to finance
petitioner’s purchase of certain of BCA's assets. That |oan was
evi denced by a docunent dated July 31, 2000, and entitled “CRED T
AGREEMENT” (Hypo Bank credit agreenent). On July 26, 2000,
bef ore executing the Hypo Bank credit agreenent, Hypo Bank
recei ved a nmenorandum from Ri chard O Toole (M. O Toole), an
attorney with Paul, Hastings, Janofsky & Wal ker LLP, the attor-
neys representing Related and its affiliates with respect to the
purchase of certain of BCA's assets. |In that nenorandum M.

O Tool e st at ed:
In the process of preparing for this acquisition

[of certain of BCA s assets], the Purchaser [peti-

tioner] has asked for our advice as to whether, for
federal inconme tax purposes, the formof these transac-
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tions will be respected - i.e., whether the sale of
stock in the Conpany [BCA] fromthe [Abrans] Estate to
Castanet, on the one hand, and the sale of assets from
t he Conpany [BCA] to the Purchaser [petitioner], on the
ot her hand, wll be treated as independent transactions
and not recharacterized by the Internal Revenue Ser-
vice. W have advised the Purchaser [petitioner] that
we believe the correct tax treatnment of these events is
that each sal e should be respected as an i ndependent
transaction. W based our advice on (a) the form of
the transactions, (b) the fact that Castanet and its
owners and the Purchaser [petitioner] and its owners
are unrel ated parties, (c) each of the parties to these
transactions will report the transactions in a manner
consistent with their form (d) Castanet is expected to
derive a profit fromthese transactions and (e) the
Purchaser [petitioner] is not acquiring all of the as-
sets held by the Conpany.

On July 31, 2000, Castanet, Related LR, petitioner, Hypo
Bank, Near North Title Insurance Co. (Near North), Rabobank, and

UAFC executed a docunent entitled “ESCROV AGREEMENT” (escrow

agreenent). BCA was not a party to that agreenent.

Pursuant to the escrow agreenent, Near North was naned
escrow agent and Rabobank was nanmed subescrow agent in connection
with (1) the Abrans estate’s sale of its BCA stock to Castanet
and (2) BCA' s sale of certain of its assets to petitioner. The

escrow agreenent provided in pertinent part:

RECI TALS
* * * * * * *
C. It is contenpl ated under the Stock Purchase

Agreenent [the agreenent for the purchase of BCA' s
stock] that Castanet will pay or cause to be paid

$25, 410, 295 net of proceeds and adjustnments (the “Stock
Purchase Price”) to the [Abrans] Estate on the date

her eof .
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D. It is contenpl ated under the Asset Purchase
Agreenent [the agreenent for the purchase of certain of
BCA' s assets] that Purchaser [petitioner] will pay or
cause to be paid $25, 779, 369 net of proceeds and ad-
justnments (the “Asset Purchase Price”) to Castanet on
t he date hereof.

* * * * * * *

G Hypo Bank shall deposit the Asset Purchase
Price into an escrow account held by Sub-Escrow Agent
[ Rabobank] (such anpbunt to be referred to herein as the
“Asset Purchase Escrow Amount”).

H. The Sub- Escrow Agent [ Rabobank] will hold the
Asset Purchase Escrow Anmount in * * * Castanet Purchase
Escrow Account |, Account No. * * * 9107 * * * (the
“Asset Purchase Escrow Account”). (24

l. UFAC [sic] shall deposit the Stock Purchase
Price into an escrow account held by Sub-Escrow Agent
[ Rabobank] (such anpbunt to be referred to herein as the
“Stock Purchase Escrow Ampunt” * * *),

J. The Sub- Escrow Agent [ Rabobank] wi Il hold the
Stock Purchase Escrow Anpunt in * * * Castanet Purchase
Escrow Account 11, Account No. * * * 9116 * * * (the
“St ock Purchase Escrow Account”).

AGREEMENT
* * * * * * *
2. Deposits and Establishnent of the Escrow Fund.
* * * * * * *

2'The escrow agreenent required Hypo Bank on behal f of
petitioner to deposit with the escrow agent Rabobank the funds
representing the price that petitioner agreed (as discussed
bel ow) to pay to purchase certain of BCA's assets. That agree-
ment required Rabobank to credit those funds to Castanet’s
account No. 9107 maintai ned at Rabobank. For conveni ence, we
shal | di scuss Hypo Bank’ s and/or petitioner’s deposit of the
funds representing the price that petitioner agreed to pay to
purchase certain of BCA' s assets as being a deposit of those
funds into that account of Castanet.
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(b) Pursuant to the Credit Agreenent [between
Hypo Bank and Rel ated LR dated July 31, 2000], Hypo
Bank shall deliver to the Sub-Escrow agent [Rabobank]
t he Asset Purchase Escrow Anmount on the date hereof.
The Sub- Escrow Agent [ Rabobank] shall hold the Asset
Purchase Escrow Anmount and all interest and other a-
mounts earned thereon * * * in escrow pursuant to this
Agreenent, in the Asset Purchase Escrow Account.

(c) Pursuant to the Stock Purchase Agreenent,
UAFC shal | deliver, or cause to be delivered, to the
Sub- Escr ow Agent [ Rabobank] the Stock Purchase Escrow
Amount on the date hereof. The Sub-Escrow Agent [ Rab-
obank] shall hold the Stock Purchase Anmpbunt and al
i nterest and other anmounts earned thereon * * * in
escrow pursuant to this Agreenment, in the Stock Pur-
chase Escrow Account.

* * * * * * *

4. Paynents fromthe Stock Purchase Escrow Fund.

* * * Sub- Escrow Agent [ Rabobank] shall pay to (a) the
[ Abranms] Estate an anount equal to $23, 202,795 by wire
transfer * * * and (b) to Escrow Agent [Near North] an
anount equal to $2,207,500 * * * by wire transfer * * *

5. Paynents fromthe Asset Purchase Escrow Fund.

(a) If and only if (i) the Sub-Escrow Agent [ Rab-
obank] has received the Rel ease Notice and (ii) the
Sub- Escr ow Agent [ Rabobank] has previously nade the
wire transfers described in the first sentence of Sec-
tion 4 above, then Sub-Escrow Agent [ Rabobank] shal
pay (A) to UAFC on behal f of and for the account of
Castanet, that portion of the Asset Purchase Escrow
Amount equal to the amount owed to UAFC by Cast anet,
and (B) all other ampbunts in the Asset Purchase Escrow
Account, if any, to Castanet or to such other Person as
directed by Castanet.

Under the escrow agreenent, (1) petitioner was required to
pay the funds representing the price that petitioner was to pay
to purchase BCA s assets into an escrow account of Castanet at

Rabobank that Castanet controlled, (2) petitioner was not re-
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quired to pay those funds into an account that BCA controll ed,
and (3) those funds were required to be used to repay Castanet’s
debt to UAFC. #22 BCA had no right under the escrow agreenent to
receive and/or to control those funds.

In late July 2000, the respective negotiations regarding the
purchase of BCA's stock and the purchase of BCA s assets, as well
as the actions taken in anticipation of the success of those
negoti ati ons, were successfully conpleted. On July 31, 2000,
Castanet and the Abrans estate executed a docunent entitled
“STOCK PURCHASE AGREEMENT” ( SPA) under which the Abrans estate
agreed to sell and Castanet agreed to buy all of the stock of BCA
that the Abrans estate owned for $25,410,295. The SPA provided
in pertinent part:

This Stock Purchase Agreenment (this “Agreenent”),
dated as of July 31, 2000 (the “Closing Date”), is

bet ween Castanet, Inc., a Del aware corporation

(“Buyer”), and The Estate of Bruce C. Abranms (the
“Seller”).

* * * * * * *

1.2 PURCHASE PRICE. The purchase price for the
Shares, is $25,410, 295 payable in cash by wire transfer
as designated by Seller.

* * * * * * *

22UAFC | ent Castanet $28 million, which was nore than the
price that petitioner was to pay for certain of BCA s assets.
Nonet hel ess, for conveni ence we shall sonetines state that the
funds representing that price were used to repay the UAFC | oan or
t he debt to UAFC
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1.4 PURCHASE PRI CE ADJUSTMENTS

(a) An estimate of the incone tax benefit
available to Seller (the “Estimted Tax Benefit”) for
the period fromJanuary 1, 2000 through July 31, 2000
(the “2000 Period”), based upon the taxable inconme or
taxabl e | osses of the LR Entities (excluding the Ex-
cl uded Assets) for the 2000 Period, has been conputed
by the Seller and agreed upon by the Buyer, and such
Esti mated Tax Benefit is $429,000 (the “Esti mated Tax
Benefit”). An estimte of the Replacenent Tax due by
Seller for the LR Entities for the period begi nning
January 1, 2000 through and including the O osing Date
has been conputed by Seller and agreed upon by the Buy-
er, and such Replacenent Tax is $75,000 (the “Esti mated
Repl acement Tax”). The Seller shall deposit the sum of
the amounts of the Estinmated Tax Benefit and the Esti -
mat ed Repl acenment Tax ($504, 000) into escrow pursuant
to the Escrow Agreenent (the “Tax Escrow Deposit”).

(b) To the extent the Tax Returns prepared
by Seller in accordance with Section 5 (the “Final Tax
Returns”) show (i) the amount of inconme tax benefit
available to Seller based upon the actual tax | osses of
the LR Entities (excluding the Excluded Assets) for the
period from January 1, 2000 through the C osing Date
(the “Short Period’”) which is greater than the Esti -
mat ed Tax Benefit, the Seller shall pay Buyer an anount
equal to the difference between the anount of inconme
tax benefit available to Seller based upon the actual
tax | osses of the LR Entities (excluding the Excluded
Assets) as determned fromthe Final tax Returns for
the Short Period and the Estinmated Tax Benefit and the
parties shall instruct the Escrow agent to pay the ful
anount of the Estimated Tax Benefit, including any in-
terest or other earnings earned on the Estimated Tax
Benefit deposited by Seller pursuant to the Escrow
Agreenent, to Buyer, (ii) the amount of incone tax
benefit available to Seller based upon the actual tax
| osses of the LR Entities (excluding the Excluded As-
sets) for Short Period which is |less than the Estimated
Tax Benefit, the parties shall instruct the Escrow
Agent to pay to Seller a portion of the Estimted Tax
Benefit equal to the difference between the anount of
such income tax benefit available to Seller based upon
the actual tax losses of the LR Entities (excluding the
Excl uded Assets) as determ ned fromthe Final Tax
Returns for the Short Period and the Estimated Tax



- 30 -

Benefit and instruct the Escrow Agent to pay the re-
mai nder of the Estimated Tax Benefit, if any, to Buyer,
(ti1) income tax due by Seller based upon the actual
taxabl e i ncome of the LR Entities (excluding the Ex-

cl uded Assets) for the Short Period, the parties shal
instruct the Escrow Agent to pay the full anmount of the
Estimated Tax Benefit, including any interest or other
earni ngs earned on the Estimated Tax Benefit deposited
by Seller pursuant to the Escrow Agreenent, to Seller
and the Buyer shall pay to the Seller an amobunt equal
to the inconme tax due by Seller on the actual taxable
incone of the LR Entities (excluding the Excluded As-
sets) for the Short Period as determ ned fromthe Final
Tax Returns.

* * * * * * *

2. REPRESENTATI ONS AND WARRANTI ES OF SELLER

Seller represents and warrants to Buyer as fol-
| ows:

* * * * * * *

2.10 TAXES.

(a) For the purposes of this Agreenent,
“Tax” or “Taxes” refers to any and all federal, state,
| ocal and foreign taxes, assessnents and ot her govern-
ment al charges, duties, inpositions and liabilities
relating to taxes, including, but not limted to, taxes
based upon or neasured by gross receipts, incone, pro-
fits, sales, use and occupation, and val ue added, ad

val orem transfer, franchise, wthhol ding, payroll, re-
capture, enploynent, excise and property taxes, togeth-
er with all interest, penalties and additions inposed

Wi th respect to such anounts and any obligations under
any agreenents or arrangenents with any ot her Person
wi th respect to such anmpbunts and including any liabil-
ity for taxes of a predecessor entity.

(b) Each of the LR Entities have tinely
filed, taking into account any extensions, all federal,
state, local and foreign returns, estimtes, inform-
tion statenents and reports (“Tax Returns”) relating to
Taxes required to be filed by the LR Entities. Al
such Tax Returns are true and correct in all material
respects. Wth respect to all Taxes inposed on the LR
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Entities or any of the Subsidiaries or for which the LR
Entities or any of the Subsidiaries is or could be |lia-
bl e, whether to taxing authorities or to other Persons
or entities (as, for exanple, under tax sharing or tax
al l ocation agreenents), wth respect to all taxable
periods or portions of periods ending on or before the
Closing Date, all applicable | aws and agreenents have
been fully complied with, and all material Taxes re-
quired to be paid by the LR Entities or any of the Sub-
sidiaries to taxing authorities or others on or before
the date hereof have been paid. Al Taxes required to
be paid as of the Closing Date will be paid.

* * * * * * *

4.7 TAX | NDEMNI FI CATI ON.

(a) Subject to the ternms and conditions
hereof, in the event of a Sale Event which results in a
Seller Loss, the Seller shall give to the Buyer witten
notice of such loss in accordance with this Agreenent,
and the Buyer shall be obligated to nake a paynent to
Seller as provided in this Agreenent (an “lIndemity
Paynent”). Buyer’s obligations under Sections 4.7, 4.8
and 4.9 shall survive the Cosing until all applicable
statutes of limtation with respect to all Tax Returns
have el apsed.

(b) If the Buyer shall be obligated to nake
a paynent to Seller hereunder, the Buyer shall satisfy
such obligation by making a paynent to the Seller in an
anount equal to the Seller Loss plus, to the extent not
previously paid, the costs and expenses to be borne by
Buyer pursuant to Section 4.8(b).

(c) Any Indemity Paynment required to be
made in accordance with the terns hereof shall be nade
no later than 30 days follow ng the recei pt by Buyer of
a witten demand therefor describing in reasonabl e de-
tail: (i) the Sale Event and (ii) the anmount of the
Sell er Loss, which demand shall be nmade no | ater than
35 days before the due date for paynent by the Seller
of the Seller Loss; provided however, with respect to
any Seller Loss that is being contested pursuant to
this Agreenent, no Indemity Paynment shall be due unti
30 days after a Final Determ nation with respect to
such contest.




4.8 TAX CONTESTS.

(a) Notice. In the event any taxing author-
ity (i) delivers to Seller any witten notices, notifi-
cations, audit letters, letters of inquiry or any other
written comruni cation that reasonably may result in a
Seller Loss or (ii) proposes an adjustnent to the tax
l[tability of the Seller or any of the LR Entities,
whi ch adjustnent, if sustained, could result in an ob-
ligation on the part of the Buyer to indemify the
Seller for a Seller Loss, the recipient of such notice
(whether it be the Buyer or the Seller) shall pronptly
upon recei pt of notice of such audit or inquiry notify
the Seller (if the Buyer is the recipient), or the Buy-
er (if the Seller is the recipient), in witing, of
such proposed adjustnent and of any action taken or
proposed to be taken by any taxing authority with re-
spect thereto and the Seller, for at least thirty (30)
days after receiving such notice fromany taxing au-
thority, shall forbear, if such forbearance is permt-
ted by law, fromthe paynent of any Taxes (i ncluding
interest, penalties and additions to Taxes) asserted to
be payable as a result of such proposed adjustnent.

The recipient shall include with such notification a
true, correct, and conplete copy of any witten conmu-
nication with any taxing authority, and an accurate and
conplete summary of any oral communication with such
taxing authority.

(b) Adm nistrative and Judicial Proceedings.
Unl ess otherw se instructed by the Buyer, the Seller
agrees to diligently contest any proceeding relating to
Taxes with any taxing authority relating to any Sal e
Event; and the Seller shall keep the Buyer pronptly and
fully infornmed of the progress of such contest and
shall, if and to the extent requested, permt Buyer to
attend any and all conferences with the contesting au-
thority; and consider in good faith any and all advice
rendered by the Buyer with respect to the conduct of
such contest. On witten request of the Buyer made
within thirty (30) days of the receipt of notice of a
proposed adjustnent, the Buyer shall have the opportu-
nity to be present at and participate in any adm ni s-
trative or judicial proceedings (to the extent permt-
ted by law) relating to Taxes with any taxing authority
relating to any Sale Event, but only if (i) the Seller
shal | have been provided with a witten request by the
Buyer for the Seller to jointly contest the adjustnent
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in accordance with this Agreenent; (ii) the proposed
adjustnment is in excess of $50,000; and (iii) the Buyer
agrees to bear all of its costs and di sbursenents as-
sociated with such contest. 1In connection with any
contest relating to any Sale Event, the Buyer agrees to
pay on demand on an after-tax basis all reasonabl e out-
of - pocket costs and expenses (including, without [im-
tation, reasonable attorney fees and costs) which the
Seller may incur in connection with contesting such
claim The Buyer shall determ ne the nature of all ac-
tion to be taken to contest such proposed adj ust nment

* * *_  Buyer shall be afforded the opportunity to re-
vi ew and coment on in advance all material subm ssions
relating to any potential Seller Loss. In the event
that Seller does not adhere to Buyer’'s directions in
any material respect with respect to the conduct of
contesting such claim Buyer shall not be obligated to
make any I ndemity Paynent. * * *

(c) Settlenent. |If, in the course of con-
testing any claimreferred to in this Agreenent, any
taxing authority shall advise the Seller or the Buyer
that it is wlling to agree to a settlenent of such
claim such party shall notify the other party of such
settlenment proposal. |If, after receipt of such notice,
t he Buyer so requests, the Seller shall agree to the
settl enment as proposed by such taxing authority and
described to the Buyer

(d) Paynent. |If the Buyer or Seller shal
have contested any proposed adjustnent as above pro-
vi ded, the Buyer shall not be required to indemify the
Seller pursuant to this Agreement with respect to the
claimbeing contested until there occurs a Final Deter-
mnation with respect to the liability of the Seller
for the Seller Loss. |If the Buyer shall direct the
Seller to contest a proposed adjustnent that could re-
sult in a Seller Loss by paying the tax clainmed (in-
cl udi ng such ot her amounts payable as interest, penal-
ties, or additions to tax) and seeking a refund, then
t he Buyer shall advance to the Seller, on an interest-
free basis, the aggregate amount of such taxes, inter-
est, penalties and additions to tax applicable to such
proposed adjustnent (and shall indemify the Seller in
accordance wth this Agreenent from any adverse conse-
guences of such advance), and the Seller shall not be
obligated to take any further action pursuant to this
Agreenment unl ess Buyer shall neke such advance. * * *
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4.9 M SCELLANEQUS TAX MATTERS.

(a) Adjustnent to Purchase Price. The
anount of any Indemity Paynment under this Agreenent
shall be treated by the Seller and Buyer as an adj ust-
ment to the Purchase Price.

(b) Assunption of Indemity Obligation. |If
Buyer sells all or any substantial portion of the as-
sets of the LR Entities, as a condition to such sale,
t he purchaser(s) of such assets (or an affiliate
t hereof) (the “Subsequent Buyer”) shall be required to
assunme the indemity obligations and the liability for
Taxes provided for in Section 4.7 (subject to Section
4.8) of this Agreenent and in Section 5 of this Agree-
ment and shall be required to neet the following |i-
quidity and other requirenents: (i) provide a $3 m |-
lion letter of credit in formand substance reasonably
acceptable to Seller which shall allowthe Seller to
draw down upon the letter of credit during the Reserve
Period in the event that an Indemity Payment is due in
accordance with the Agreenent and has not been nade;
* * * |In the event of a sal e whereby the Subsequent
Buyer assunmes the Buyer’s indemity obligations under
t he Agreenent, Buyer shall no |longer be liable for such
i ndemmity obligations and the Person assum ng such in-
demity obligations shall be entitled to all provisions
of Sections 4.7, 4.8 and 4.9.

(c) Consistent Tax Reporting Position.
Sell er and Buyer shall reflect the sale of the Shares
as a sale of stock or other ownership interests consis-
tent with the terns of this Agreenent for all Tax and
other filing and reporting purposes w thout any disclo-
sure pursuant to Section 6662 or 6111 of the Code.

* * %

5. LI ABI LI TY FOR TAXES.

(a) Except for Taxes that have been provi ded
for as accrued in the conputation of Net Wbrking Capi -
tal and except as set forth in Section 4.7, Seller
shal |l be responsible for all Taxes inposed on the LR
Entities (the “Seller Taxes”) for all taxable periods
or portions of taxable periods, ending as of one day
prior to the Cosing Date (the “Pre-C osing Period”).
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Buyer shall be responsible for all Taxes inposed on the
LR Entities (the “Buyer Taxes”) for all taxable periods
or portions of taxable periods beginning on the d osing
Date (the “Post-C osing Period”).

(b) Seller shall cause its accountants,
Anmeri can Express Tax and Business Services Inc. or such
ot her accountants selected by Seller, to prepare the
Tax Returns required to be filed by the LR Entities for
all Pre-Closing Periods. * * * |[tens to be taken into
account for the taxable year beginning on January 1,
2000 and endi ng as of one date prior to the Cd osing
Date (the “Pre-Closing Short Period”) shall be deter-
m ned using the “cl osing-the-books” nethod as descri bed
in Section 1362(e)(3) of the Code and the regul ations
t hereunder, and the Buyer and Seller agree to nmake an
el ection, if necessary, under Section 1362(e)(3) of the
Code.

(c) Consistent with the “cl osing-the-books”
met hod under Section 1362(e)(3) of the Code, Seller
shal |l be responsible for all Seller Taxes attri butable
to the Pre-Cl osing Short Period (except to the extent
such Taxes have been provided for as accrued in the
conput ati on of Net Working Capital and except as pro-
vided in Section 4.7). * * * Except as set forth in
Section 4.7, Seller shall indemify and hold Buyer
harm ess fromand against all liability from Seller
Taxes attributable for the Pre-Closing Period to the
extent such Taxes have not been paid or an accrual
t herefor has not been included in Net Wrking Capital.

* * * * * * *

(f) If Buyer or any of the LR Entities re-
ceives a refund, credit or reduction of Taxes attri but-
able to the Pre-Cl osing Period, Buyer shall pronptly
rei nburse the Seller for such refund, credit or reduc-
tion of Taxes. |If Seller or any of the LR Entities re-
ceive a refund or reduction of Taxes attributable to
the Post-Closing Period, the Seller shall pronptly
rei nburse the Buyer for such refund, credit or reduc-
tion of taxes.

(g) The Buyer and LR Entities shall cause
their accountants to prepare and file all Tax Returns
required to [be] filed by LR Entities for the taxable
year beginning on the Cosing Date (the “Post-C osing
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Short Period”) and all subsequent tax years. Such Tax
Returns shall be prepared on a basis consistent with
the itens and positions reflected in the Pre-C osing
Period Tax Returns and in this Agreenent; provided,
however, that to the extent Buyer is entitled to make
new tax el ections, adopt nethods of accounting other
than those used by Seller or take reporting positions
different fromthose taken by Seller, it my do so, so
| ong as such itens and positions could not reasonably
be expected to cause any material adverse tax conse-
quences to Seller with respect to the Pre-d osing Per-
iod. Itens to be taken into account in the Post-C os-
ing Short Period Tax Returns shall be determ ned using
t he “cl osi ng-the-books” nethod as described in Section
1362(e)(3) of the Code and the regul ati ons thereunder,
and the Buyer and Seller agree to nake an election, if
necessary, under Section 1362(e)(3) of the Code.

(h) Consistent with the “cl osing-the-books”
met hod under Section 1362(e)(3) of the Code, Buyer
shall be responsible for all Buyer Taxes for all tax-
abl e periods or portions of taxable periods begi nning
on the Cosing Date (the “Post-Closing Period”). Ex-
enptions, allowances, deductions and any other itens
that are cal cul ated on an annual basis (including, but
not limted to, depreciation and anortization deduc-
tions) shall be allocated between the Pre-C osing Short
Period and the Post-C osing Short Period in the propor-
tion which the nunber of days in each such period bears
to the total nunber of days in the applicable annual
period. |If, as of the Cosing Date, any of the LR En-
tities is a partner in a partnership which has a tax
year that does not end as of the Closing Date, any item
attributable to such partnership’ s activities shall be
al l ocated anong the Pre-Cd osing Short Period and the
Post - osing Short Period in a manner consistent with
Treasury Regul ation Section 1.1362-3(c). In addition
to any obligation to Seller under Section 4.7, Buyer
shall indemify and hold Seller harm ess from and
against all liability fromBuyer Taxes attributable to
the Post-C osing Period, and for all Taxes attri butable
to the Pre-C osing Period which have been provided for
as accrued in conputation of Net Working Capital.

(1) Any refund of Taxes, credit or reduction of
Taxes attributable to the Post-C osing Short Period and
all subsequent periods will be for the benefit of
Buyer .



6. DEFI NI TIONS.  For purposes of this Agreenent,
the followi ng terns have the neani ngs specified:

* * * * * * *

“Excl uded Assets” - neans all the direct and
indirect interest of * * * [BCA] in 3169 N. Lincoln
Corp., 3830-32 Lincoln Joint Venture, Dearborn & Elm
LLC, N.B.A L. LLC, St. Benedicts Hotel, LLC, 310 N
M chi gan, LLC, Vision AHC, LLC and Vision Capital, LLC
and each of the foregoing entities respective hold-

i ngs. [2

* * * * * * *

“Repl acenent Tax” - neans the Illinois Personal
Property Repl acenment tax due by the Conpany for the
Pre-d osi ng Peri od.

* * * * * * *

“Sal e Event” - shall nean the sale of all or a
substantial portion of the assets of the LR Entities by
the Buyer within six nonths after the O osing that
results in any taxing authority assessing or inposing
any additional Tax against Seller either as a direct or
indirect result of the sale of such assets.

* * * * * * *

“Seller Loss” - shall nmean the anount, if any, of
Taxes owed by Seller (including, without [imtation,
Taxes resulting fromthe receipt of any Indemity
Paynent) to any taxing authority in excess of the
anount of Taxes owed to any taxing authority by the
Seller with respect to the sale of the Shares, which
anount arises froma Sale Event * * *

20n July 31, 2000, before Castanet and the Abrans estate
executed the SPA, the board of directors of BCA adopted resol u-
tions declaring a dividend payable to the Abrans estate consi st-
ing of the assets that were defined as “Excluded Assets” in
section 6 of the SPA
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Pursuant to the SPA, the Abrans estate sold to Castanet al
of the stock of BCA that the Abranms estate owned. Under section
5 of the SPA, Castanet expressly agreed to be responsible for,
inter alia, all taxes inposed on BCA for taxable years ending
after the closing of the SPA including any tax attributable to
any sale of certain of BCA' s assets. Under section 4.9(b) of the
SPA, any purchaser of all or a substantial part of BCA s assets
was required to assune, inter alia, the taxes for which Castanet
agreed to be responsi ble under section 5 of that agreenent.

Effective as of the closing on July 31, 2000, of the Abrans
estate’s sale of its BCA stock to Castanet, (1) Byron Canvasser,
Robert Canvasser, and Andrew Hochberg resigned as directors of
BCA, (2) BCA senior managenent, M. Kirshenbaum and certain
ot her executives of BCA resigned their positions with BCA 2 and
(3) Castanet, as the sole stockhol der of BCA, elected Ms. DIl as
the sole director of BCA On July 31, 2000, Ms. Dill, as the
sole director of BCA, elected herself president, secretary, and
treasurer of that conpany.

On July 31, 2000, petitioner, Castanet, and BCA executed a
docunent entitled “ASSET PURCHASE AGREEMENT” ( APA) under which

BCA agreed to sell and petitioner agreed to buy substantially all

240n July 31, 2000, each nmenber of BCA seni or managenent,
except M. Rice, executed an enploynent agreenent with LR Manage-
ment Co., a conpany 100 percent of the stock of which petitioner
owned.
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of BCA' s assets. The APA provided in pertinent part:

This Asset Purchase Agreenment (this “Agreenent”),
dated as of July 31, 2000, is between LR Devel opnent
Company LLC, * * * (“Buyer”), Castanet, Inc., a Dela-
ware corporation, (the “Seller”) and Bruce C. Abrans,
Inc., an Illinois corporation, * * * (the “Conpany”).

* * %

* * * * * * *

1. SALE AND TRANSFER OF ASSETS; CLOSI NG
1.1 ASSETS AND ASSUMED LI ABI LI Tl ES.

(a) Subject to the ternms and conditions of this
Agreenent, at the Cosing the Seller will, or wll
cause the Conpany to * * * sell, transfer, convey,
assign and deliver to Buyer * * * all of the right,
title, and interest in and to certain assets descri bed
inthis Section 1.1(a) that are owned by the Seller or
the Conpany (as applicable) as of the Cosing Date
* * * jncluding, but not limted to, the foll ow ng:

(i) the equity interests described on Ex-
hibit 1.1-A attached hereto (collectively, the “Equity
Interests”);

(ii) all Proprietary R ghts of the Conpany;

(ti1) the rights of Seller fromand after the
Cl osing Date under the Stock Purchase Agreenent and
rights of Seller under the Escrow Agreenent established
in accordance with Section 1.4 of the Stock Purchase
Agr eenent ;

* * * * * * *

(b) Notw thstanding the foregoing, the follow ng
properties and assets of the Conpany are retained by
t he Conpany and are expressly excluded fromthe pur-
chase and sale contenplated by this Agreenent (collec-
tively, the “Excluded Assets”):

* * * * * * *

(ti1) the entities set forth on Exhibit 1.1-B
(the “Excluded Entities”); and




- 40 -

(iv) those itens identified or described in

Section 1.1(a) above, to the extent said itens relate
solely to the Excluded Entities.

(c) Assuned and Excluded Liabilities.

As of the Cosing Date, Buyer will assume and
thereafter pay and fully satisfy when due: (A) liabili-
ties arising after the C osing Date under the Applica-
ble Contracts to which the Conpany is a party or by
whi ch the Conpany is bound or Governnental Authoriza-
tions held by the Conpany and assunmed by Buyer pursuant
to paragraph (a) of this section 1.1, (B) normal and
customary trade accounts payabl e and accrual s (other
than i ncome tax accruals) of the Conpany, in each case
arising in the Ordinary Course of Business and only to
the extent included in the cal culation of Net Wrking
Capital (the “Accounts Payable”), and (C) liabilities
and obligations of the LR Entities. Al such liabili-
ties and obligations to be so assuned by Buyer are
referred to herein as the “Assuned Obligations”. As-
sunmed Obligations shall not include (x) any of the
itens described in subparagraph 1.1(c)(A), (B), or (O
which relate to the Excluded Assets, or (y) any taxes
of Seller or the Conpany of any nature due as a result
of the purchase of the Shares by Seller, the sale of
the Assets to Buyer, or the sale of the Excluded Assets
by the Conpany.

1.2 PURCHASE PRI CE

(a) The purchase price (the “Purchase Price”) for
the Assets shall be Twenty Five MIlion Six Hundred
Thi rteen Thousand Three Hundred sixty Ni ne and No/ 100
Dol I ars (%25, 613, 369), (251 payable in cash payable [sic]
pursuant to the ternms and provisions of the Escrow
Agr eenent between Buyer, Seller and escrow agent.

(b) Exhibit 1.2 of this Agreenent sets forth the
all ocation of (i) the Purchase Price, plus the (ii) al-

#GSection 1.2(a) of the APA provided that petitioner was to
pay $25,613,369 for certain of BCA's assets. Recital D of the
escrow agreenment provided that petitioner was to pay “$25,779, 369
net of proceeds and adjustnents” for certain of BCA' s assets.

The record does not establish the anobunt of the “proceeds and
adj ustments” that was to reduce that $25, 779, 369.
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| ocable liabilities being assuned directly or indi-
rectly by Buyer. The Seller and Buyer agree to make
all appropriate tax filings on a basis consistent with
the agreed allocation, * * * and not to take a position
on any return or in any Proceeding that is inconsistent
with the terns of the agreed allocation.

1.3 CLOSING The closing of the purchase
and sale of the Assets (the “Closing”) wll take place
at the offices of Katten Muchin Zavis, 525 West Monroe
Street, Suite 1600, Chicago, Illinois, at 10:00 a.m
(local tinme) on the C osing Date.

* * * * * * *

6. DEFI NI TIONS.  For purposes of this Agreenent,
the followi ng terns have the neani ngs specified:

* * * * * * *

“Closing Date” -- the date and tinme as of which
the Cosing actually takes pl ace.

* * * * * * *

7.6 ASSI GNMENTS, SUCCESSORS, AND NO THI RD-
PARTY RIGHTS. * * * Nothing expressed or referred to
inthis Agreenent will be construed to give any Person
other than the parties to this Agreenent any |egal or
equitable right, renmedy, or claimunder or with respect
to this Agreenent or any provision of this Agreenent.

* * * * * * *

EXHBIT 1.1-A
EQUI TY | NTERESTS

100% i nt er est
100% i nt er est
100% i nt er est
100% i nt er est
100% i nt er est
100% i nt er est
100% i nt er est

LR Managenent Conpany * * *

LR Contracting Conpany * * *

Quality First Contracting Conpany * * *
LR Builders, Inc. * * *

Lake Shore, LLC * * *

LR Tower LLC * * *

LR Fort Sheridan, LLC * * *

100% i nt er est LR Arcade, LLC * * *

100% i nterest i Pl ai nes Town Center, LLC * * *

33.33% interest in Limts LLC * * *

5SS 5333335 353535
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33.33% Limted Partnership interest in Wnners Limted
Partnership * * *
100% interest in Ridge Partners LLC * * *
EXH BIT 1.1-B
EXCLUDED ASSETS

100% interest in Diversey and Sheffield, L.L.C. * * *
100% i nterest in Walton Associates, L.L.C. * * *

Pursuant to the APA, BCA sold to petitioner the foll ow ng

assets, sone of which were subject to certain liabilities:

Asset s Fai r Market Val ue
Cash - 0-
Net current assets $8, 873, 149
Prepai d comm ssi ons 500, 000
Q her assets 260, 484
Furniture and fixtures 100, 000
Leases 50, 000
Equity interests:
Park Tower LLC 23,223, 959
Arcade LLC 85, 206
Lake Shore LLC 4,420, 232
Limts LLC 170, 126
Pl ai nes Town Center LLC 1,447, 596
LR Fort Sheridan LLC 3,621, 026
Law ence Partners LP 100
6133 N. Kennore LP 100
Anber Manor LP 100
Estes Partners LP 100
Hunbol dt Ri dge LP 100
Jackson Park LP 732
Madi son Park Place LP 100
Madi son Renai ssance LLC 100
Magnolia Partners LP 100
New Sout ht own LP 100
Ri dge Partners LP 67, 387

Sheri dan Park Partners LP 100



Uni on Square LP 100
Wnthrop Partners LP 100
W nners LP 1, 275, 945
Quality First Inc. 100
LR Contracting Co. 100
LR Managenent Co. 100
Total assets 44,097, 342
Less liabilities 18, 882,973

Total assets net of
liabilities 25, 214, 369

The assets that BCA sold to petitioner and that petitioner
pur chased from BCA under the APA constituted over 90 percent of
the total value, and substantially all, of BCA's assets. The
anount that petitioner paid for the assets that it purchased from
BCA was equal to their total fair market val ue.

On July 31, 2000, Castanet, Related, and petitioner executed

a docunent entitled “ASSUMPTI ON AGREEMENT” (assunption agree-

ment). The assunption agreenent provided in pertinent part:

Thi s Assunption Agreenent (this “Agreenment”) is
made as of July 31, 2000 by and anong CASTANET, INC., a
Del aware corporation (“CNl "), THE RELATED COVPANI ES,
L.P., a Delaware limted partnership (“Related”), and
LR Devel opnent Conpany LLC [petitioner], an Illinois
l[imted liability conpany (“LDC’). CN, Related, and
LDC are collectively referred to herein as the “Par-
ties”.

W TNESSETH:

WHEREAS, CNI is a party to that certain Stock
Purchase Agreenent (the “Stock Purchase Agreenent”)
dated July 31, 2000, by and between CNI and the Estate
of Bruce C. Abrans (the “Estate”) * * *

VWHEREAS, CNI, LDC, and the Conpany [BCA] have
entered into that certain Asset Purchase Agreenent (the
“Asset Purchase Agreenent”) dated July 31, 2000, * * *



NOW THEREFORE, * * * CNI and Rel ated represent,
warrant, covenant and agree as foll ows:

* * * * * * *

2. Assi gnnent and Assunption. LDC hereby ac-
cepts and assunes all of CNI’'s obligations under Sec-
tions 1.4(b) * * * and Article V of the Stock Purchase
Agreenent , [26) and Rel ated hereby accepts and assunes
all of CNI’s obligations under Sections 4.7, 4.8 and
4.9 of the Stock Purchase Agreenent, including wthout
limtation the obligations required of a Subsequent
Buyer (as defined in the Stock Purchase Agreenent) pur-
suant to Section 4.9(b)(i) - (iv) of the Stock Purchase
Agreenent (said obligations are collectively referred
to herein as, the “Qobligations”). This assunption is
effective as of the date hereof and a copy of this
Agreenment has been delivered to the Estate.

* * * * * * *

4.4 No Reliance. Except for any assignees
permtted by Section 4.2 of this Agreenent and except
for the Estate who is hereby nade a third party benefi -
ciary to this Agreenent: (a) no third party is enti-
tled to rely on any of the agreenents of the parties
contained in this Agreenent; and (b) the parties assune
no liability to any third party because of any reliance
on the agreenents of the parties contained in this
Agr eenent .

Under section 2 of the assunption agreenent, petitioner
expressly assuned all of Castanet’s obligations under, inter
alia, section 5 of the SPA

On July 31, 2000, Castanet, Related, and petitioner executed

a docunent entitled “ASSI GNMENT OF STOCK PURCHASE AGREENMENT”,

2“Article V of the Stock Purchase Agreenent” to which
section 2 of the assunption agreenent referred is section 5 of
t he SPA.
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whi ch the Abrans estate accepted and to which Ms. Abrans agreed
on behalf of the Abrans estate on July 31, 2000. That agreenent
provided in pertinent part:

3. Assi gnment of Representations, Warranti es and
Covenants.

(a) [Castanet] * * * by these presents, hereby
(1) assigns to * * * [petitioner] and its successors
and assigns, all of * * * [Castanet’s] rights after the
Cl osi ng Date under the Stock Purchase Agreenent i nclud-
ing wwthout limtation all rights with respect to the
representations and warranties contained in Section 2
of the Stock Purchase Agreenent and the rights to in-
demmi fication contained in Section 4 of the Stock Pur-
chase Agreenent, but expressly excluding the rights
assigned to Rel ated under subparagraph 3(a)(ii) bel ow,
and (ii) assigns to Related and its successors and as-
signs all of * * * [Castanet’s] rights after the C os-
ing Date under Sections 1.4, 4.7, 4.8, and 4.9 of the
Stock Purchase Agreenment, in each case except to the
extent any rights under such Sections 2 or 4 relate to
Excl uded Assets under the Asset Purchase Agreenent or
the business related thereto, but in any event includ-
ing Excluded Liabilities relating thereto.

(b) Notw thstanding the foregoing, if and to the
extent * * * [Castanet] otherw se or the Conpany [ BCA]
directly suffers an indemifiable Loss under Section 4
of the Stock Purchase Agreenent, then * * * [Castanet]
shall be entitled to recover directly against the
[ Abrans] Estate with respect thereto pursuant to the
terms of the Stock Purchase Agreenent.

* * * * * * *

6.6 No Reliance. Except for any assi gnees per-
mtted by Section 6.2 of this Agreenent and except for
the [ Abrans] Estate, who is hereby made a third party
beneficiary to this Assignnment: (a) no third party is
entitled to rely on any of the agreenents of the par-
ties contained in this Agreenent; and (b) the parties
assunme no liability to any third party because of any
reliance on the agreenents of the parties contained in
this Agreenent.
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Pursuant to section 1.2 of the SPA and section 2(c) of the
escrow agreenent, Castanet paid the $25,410, 295 purchase price
for all of the Abrans estate’s BCA stock froma certain account
t hat Castanet nmintai ned at Rabobank (Castanet’s account No. 9081
at Rabobank)?’” into a certain escrow account established at Rabo-
bank for the purpose of holding the funds representing that
pur chase price.

Pursuant to section 1.2(a) of the APA and section 2(b) of
t he escrow agreenent, on August 1, 2000, Hypo Bank?® deposited on
behal f of petitioner the funds representing the purchase price
for certain of BCA s assets (asset purchase price) into a certain
escrow account maintai ned at Rabobank on behal f of Castanet
(Castanet’s escrow account No. 9107 at Rabobank). However, in
contravention of the escrow agreenent, on the sane date Ms. Dill,
acting as the sole officer of Castanet, directed Rabobank to
transfer the funds representing the asset purchase price from
that escrow account to a certain account that BCA maintained at
Rabobank (BCA s account No. 9090 at Rabobank). Rabobank conpli ed
with Castanet’s direction on August 1, 2000. Al so on August 1,

2000, Ms. Dill, acting as the sole officer of BCA directed

2Bef ore Castanet’s paynment of the $25, 410, 295 purchase
price from Castanet’s account No. 9081 at Rabobank, UAFC had
deposited the $28 mlIlion that UAFC had |l ent to Castanet into
t hat account.

2Hypo Bank is the bank that made the loan to Related LR to
fund petitioner’s purchase of certain of BCA s assets.
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Rabobank to transfer the funds representing the asset purchase
price fromBCA s account No. 9090 at Rabobank to Castanet’s
account No. 9081 at Rabobank. Rabobank conplied with BCA' s
direction on that date. On August 1, 2000, Ms. Dill, acting as
the sole officer of Castanet, requested that Rabobank use any
funds in Castanet’s account No. 9081 at Rabobank to repay Casta-
net’'s debt to UAFC. Rabobank conplied with Castanet’s direction
on August 2, 2000, and used the funds in Castanet’s account No.
9081 at Rabobank, including the funds representing the asset
purchase price, to repay that debt.?®

In order to facilitate the contribution of the Canadi an
currency to BCA that was the subject of the July 21, 2000 fax
that M. Bae of Fortrend sent to M. Fitzgerald, one of
Fortrend’ s attorneys at Manatt, Castanet nmerged with and into BCA
around Septenber 11, 2000. Thereafter, SCALP owned 100 percent
of the stock of BCA

Around Septenber 12, 2000, SCALP nmade a capital contribution
to BCA of $68, 000 (Canadian) in which SCALP clained a tax basis
of $17,268,000 (U.S.). (W shall refer to the $68, 000 (Canadi an)
that SCALP contributed to BCA as the Canadi an currency.)

On Cctober 11, 2000, M. Fitzgerald sent a nenorandumto

certain other attorneys at Manatt. In that nmenorandum M.

2As required by section 5(a) of the escrow agreenent,
Rabobank had (1) received the rel ease notice and (2) nade the
transfers described in the first sentence of section 4 of that
agr eement .
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Fitzgerald stated in pertinent part:

Subsequent to the stock purchase and the asset
sale, the Fortrend entity that purchased the stock of
* * * [BCA] nerged downstream This left * * * [ BCA]
as the surviving corporation wholly owned by Signa
Capital Associates, L.P. (“SCALP"). SCALP then trans-
ferred to * * * [BCA] Canadi an currency in the anount
of $68, 000 (Canadian) but with a tax basis in SCALP s
hands stated to be $17, 268, 000.

We have been asked to render three tax opinions.
First, Fortrend has asked us to provide an opinion as
to the dollar anmpbunt of pre-contribution tax basis that
SCALP had in the Canadian currency. W have no know -
edge of this basis. SCALP will have to represent to us
this basis figure. Fortrend entities have nmade such
representations to us in other transactions. Second,
Fortrend has asked us to provide an opinion that the
transfer of the Canadian currency from SCALP to * * *

[ BCA] qualified under I RC Section 351. This is the
sane type of opinion we have rendered in other Fortrend
transactions. Third, Fortrend has asked us to provide
an opinion that * * * [BCA] took a carryover basis in

t he Canadi an currency and the dollar anount of the
basis * * * [BCA] had in the Canadi an currency. Appli-
cation of the I RC Section 362 carryover basis rules is
a consequence of qualification under |IRC Section 351.
We woul d just use the basis dollar anount represented
to us by SCALP

Qur opinions woul d be addressed solely to SCALP
and * * * [BCA], which are now both Fortrend entities.
This is an “inside” Fortrend opinion. * * *

Drafts of the tax opinion letter and the represen-
tations letter are enclosed. | am sending copies to
Fortrend for their sinultaneous review. Pursuant to
policy decisions our firmhas reached concerning
Fortrend tax opinions and ny review of the docunents, |
recomend approval of the encl osures.

On Cctober 11, 2000, M. Fitzgerald sent a letter (M.
Fitzgerald' s COctober 11, 2000 letter) to Ms. Dill, the sole

officer and the sole director of BCA and an enpl oyee of Fortrend,
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and attached to that letter “a draft tax opinion letter and a
draft representations letter supporting the opinions for the LR
Devel opnent contribution transaction [the contribution of the
Canadi an currency to BCA]."?30

Around Cctober 25, 2000, BCA converted the Canadi an currency
into U.S. dollars.

On Novenber 1, 2000, BCA and SCALP sent a joint letter
(Novenber 1, 2000 representation letter) to Manatt. |In that
letter, BCA and SCALP nade certain representations to Manatt on
whi ch Manatt relied in rendering its opinion regarding certain
tax issues involved in SCALP' s contribution to BCA of the Cana-
dian currency. In the Novenber 1, 2000 representation letter,
BCA and SCALP stated in pertinent part:

Signal Capital Associates, L.P., * * * (“Parent”)

and Bruce C. Abrans, Inc., * * * (“Subsidiary”), have

request ed your opinion regarding certain federal incone

t ax consequences of a transaction (the “Contribution”)

whereby Parent transferred certain Canadian currency in

t he denom nation of $68, 000 (Canadian) to Subsidiary.

* * * pParent was the sole sharehol der of Subsi d-

iary both before and after the Contribution. Accord-

ingly, Parent joins in the representations and state-

ments inthis letter. Parent and Subsidi ary understand
that the conclusions in your opinion letter are depend-
ent in part on the accuracy of this representations

letter and that your opinion could be adversely affect-

ed if this representations letter is not true, correct
and conpl et e.

* * * * * * *

39The record does not contain the “draft tax opinion letter”
or the “draft representations letter” to which M. Fitzgerald
referred in M. Fitzgerald s Cctober 11, 2000 letter.
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Parent and Subsi di ary have asked you to address
solely the federal incone tax consequences of the
Contribution that are specifically set forth in your
draft tax opinion letter referred to above. 31 Parent
and Subsidiary are aware that the Contribution may
i nvol ve many ot her tax issues and consequences under
the I nternal Revenue Code of 1986, as anended (the
“Code”), and other tax statutes. However, Parent and
Subsi di ary have not asked you to consider or render an
opi ni on regardi ng such other tax issues.

For purposes of your tax opinion, Parent and Sub-
sidiary represent to you, after due investigation, as
fol |l ows:

1. All factual statenments in your draft tax
opinion letter concerning the Contribution are true,
correct and conpl ete.

2. On Septenber 12, 2000, Parent and Subsidiary
took all proper action to transfer from Parent to Sub-
sidiary beneficial ownership of Canadian currency with
a denom nation of $68,000 (Canadi an) and a tax basis of
$17,268,000 (U.S.). Parent’s tax basis for the Cana-

di an currency that Parent transferred to Subsidiary was
$17, 268,000 in the aggregate i nmedi ately before the
Contri buti on.

3. Bot h Parent and Subsi diary had substanti al
non-tax business reasons for engaging in the Contri bu-
tion. Both Parent and Subsidiary entered into the
Contribution with a view toward nmaki ng an econom ¢
profit apart fromtax consequences.

4. Parent and Subsi diary have treated and w |
treat the Contribution in a manner that is consistent
withits form

5. At the tine of the Contribution and thereaf -
ter, Parent owned 100% of the issued and outstandi ng
shares of Subsidiary. Due to its ownership of all of
t he Subsi diary stock, issuance of nore Subsidiary
shares to Parent in connection with the Contribution
woul d have been neaningl ess. For this reason, Subsid-
iary did not issue shares to Parent as a result of the
contri bution.

31See supra note 30.
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6. No stock or securities were or will be issued
by Subsidiary for services rendered to or for the
benefit of Subsidiary in connection with the Contri bu-
tion. No stock or securities were or will be issued by
Subsidiary for indebtedness of Subsidiary that is not
evi denced by a security or for interest on indebtedness
of Subsidiary which accrued on or after the begi nning
of the holding period of Parent for the debt.

7. Parent neither accumnul ated recei vabl es nor
made any extraordi nary paynment of payables in anticipa-
tion of the Contribution. Subsidiary has reported and
will report itens which, but for the Contribution,
woul d have resulted in incone or deduction to Parent in
a period subsequent to the Contribution and such itens
have and will constitute income or deductions to Sub-
sidiary when received or paid by Subsidiary.

8. The Contribution was not the result of solic-
itation by a pronoter, broker or investnent house.

9. Parent did not retain any beneficial owner-
ship in the Canadian currency it transferred to Subsid-
iary.

10. Subsidiary did not take the Canadi an currency
subject to any debt and did not assunme any debt of
Parent in connection with the Contribution.

11. There was no i ndebt edness between Subsidi ary
and Parent and there was no i ndebtedness created in
favor of Parent as a result of the Contri bution.

12. The Contribution occurred under a plan agreed
upon before the Contribution in which the rights of the
parties were defined.

13. There was no plan or intention on the part of
Subsidiary to redeem or otherw se reacquire any Subsi d-
iary stock held by Parent.

14. Taking into account any issuance of addi -
tional shares of Subsidiary stock, any issuance of
stock for services, the exercise of any Subsidiary
stock rights, warrants or subscriptions, any public
of fering of Subsidiary stock and the sale, exchange,
transfer by gift, or other disposition of any of the
stock of Subsidiary held by Parent, Parent was in
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“control” of Subsidiary wthin the nmeaning of Section
368(c) of the Code at the tine of the Contribution. At
the tinme of the Contribution, Parent was not under a

bi ndi ng obligation, and had no plan or intention, to

di spose of any portion of its stock in Subsidiary
follow ng the Contri bution.

15. Subsidiary and Parent each paid their own
expenses incurred in connection with the Contribution.

16. At the time of the Contribution, Subsidiary
was not an “investnment conpany” wthin the nmeani ng of
Section 351(e) of the Code.

17. You may rely on the accuracy of the represen-
tations herein for purposes of your tax opinion |letter
wi thout further inquiry or independent investigation.

18. Parent and Subsi diary hereby consent to your
reference to this representations letter in your tax
opinion letter.

19. The undersi gned have undertaken such investi -
gation as the undersi gned deened necessary to ensure
the accuracy of the foregoing representations.

On Novenber 1, 2000, Manatt sent a tax opinion |letter
(Manatt’s Novenber 1, 2000 tax opinion letter) to BCA and SCALP
In that tax opinion letter, Manatt stated in pertinent part:

I n accordance with your request, we provide the
foll ow ng anal ysis and opinions relating to certain
federal income tax consequences of the transaction (the
“Contribution”) whereby Signal Capital Associ ates,

L.P., ** * (“Parent”), contributed certain Canadi an
currency to Bruce C. Abrans, Inc., * * * (“Subsid-

iary”).

At the tinme of the Contribution, Parent owned al
of the issued and outstandi ng shares of Subsidiary.
Subsidiary did not issue any shares of its stock to
Parent as a result of the Contribution because (accord-
ing to Parent) issuance of such shares in exchange for
t he Canadi an currency woul d have been neani ngl ess (due
to the existing ownership by Parent of 100% of Subsi d-

iary).



We have also relied for purposes of this letter on
facts set forth in a representations letter from Parent
and Subsidiary to us of even date herewith. Anong the
representations in that letter are representations
that, for federal incone tax purposes, Parent’s tax
basis for the Canadi an currency that Parent contri buted
to Subsidiary was $17, 268, 000 i mredi ately before the
Contribution. W have assunmed, w thout independent
i nvestigation, the accuracy and conpl et eness of al
such representations. |If such representations at any
time are not true, correct and conpl ete, our opinions
coul d be adversely affected.

Any change or inaccuracy in the facts set forth in
t he docunents specified abovel®? or in the above-refer-
enced representations letter could adversely affect our
opi nions. * * *,

* * * * * * *

In the case of transactions such as the Contri bu-
tion, many federal, state and |ocal inconme and ot her
tax consequences arise. W have been asked only to
address the issues specifically set forth below. No
opi nion is expressed regardi ng any ot her issues.

* * * * * * *

Subject to the foregoing, it is our opinion that,
nore |ikely than not:

(a) The Contribution satisfied the requirenents
of Section 351 of the [Internal Revenue] Code.

(b) The tax basis for the Canadi an currency
transferred fromParent to Subsidiary in the Contri bu-
tion was a carryover tax basis in accordance with
Section 362 of the [Internal Revenue] Code.

32Manatt’s Novenber 1, 2000 tax opinion letter |isted
vari ous docunents on which Manatt relied in rendering its
opi nions. W have not quoted the entire opinion letter or
described all of the docunents on which Manatt relied because
they are not material to our resolution of the issues in this
case.
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(c) Based on the representations nade to us in

t he above-referenced representations letter from Parent

and Subsidiary, the carryover tax basis for Subsidiary

was $17, 268,000 for the Canadi an currency contri buted

to Subsidiary.

On February 8, 2002, BCA dissolved. On the sane date, BCA
filed wwth the secretary of state of the State of Illinois
articles of dissolution, which Stephen Galler and Thomas Weks
had signed on behalf of BCA on January 14, 2002. Those articles
stated that BCA s stockhol ders had authorized the dissolution of
BCA on Decenber 13, 2001.

On or before Septenber 15, 2001, BCA filed Form 1120S, U.S.
| nconme Tax Return for an S Corporation, for the taxable year that
began January 1, 2000, and ended July 31, 2000 (7/31/00 BCA
return). BCA indicated in the 7/31/00 BCA return that that
return was its final S corporation return

BCA included with the 7/31/00 BCA return Schedule L, Bal ance
Sheets per Books (Schedule L). In that schedule, BCA reported
total assets of $25,482,604 as of July 31, 2000, the end of the
short taxable year for which that return was filed. BCA also
included with the 7/31/00 BCA return a docunent that stated in
pertinent part: “This is to provide notification under Reg.
1.1362-2(b)(1) that Bruce C. Abrans, Inc. termnated its S status
effective as of July 31, 2000, due to a transfer of stock to a

corporation; thereby termnating its S status under | RC Sec.

1361(b) (1) (B).”
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On Septenber 17, 2001, BCAtinmely filed Form 1120, U. S
Cor poration Inconme Tax Return (Form 1120), for the taxable year
t hat began August 1, 2000, and ended Decenber 31, 2000 (12/31/00
BCA return). In the 12/31/00 BCA return, BCA reported total
i ncone of $17,972,779, that included a gain of $16,678,066 from
the sale of certain assets that BCA sold to petitioner pursuant
to the APA
In the 12/31/00 BCA return, BCA clained total deductions of
$18, 338,661 that included a deduction for a clainmed |oss of
$17, 223, 844 (Canadi an currency loss) for “IRC SEC. 988 | 0ss on
foreign currency” (i.e., the Canadian currency that SCALP con-
tributed to BCA). That clained | oss deduction was cal cul ated as
the difference between BCA s cl ai med $17, 268, 000 carryover basis
under section 362 in the Canadi an currency and the cl ai ned
$44,156 fair market value of that currency at the tinme BCA
converted it into U.S. dollars. In the 12/31/00 BCA return, BCA
reported a net operating |oss of $365,882 and total tax of zero.
BCA included with the 12/31/00 BCA return Schedule L. In
that schedul e, BCA reported total assets of $3,277,516 as of
Decenber 31, 2000, the end of the short taxable year for which
that return was fil ed.
On Septenber 17, 2002, BCA filed Form 1120 for its taxable
year 2001 (12/31/01 BCA return). 1In that return, BCA stated that

its address was in Alexandria, Virginia (last known address). In
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the 12/31/01 BCA return, BCA indicated that that return woul d be
its final return.

In the 12/31/01 BCA return, BCA reported total incone of
$220, 721, claimed total deductions of $48,319, and carried
forward $172, 402 of the $365,882 net operating loss that it had
claimed in the 12/31/00 BCA return. In the 12/31/01 BCA return,
BCA reported taxable incone of zero and total tax of zero.

BCA included wth the 12/31/01 BCA return Schedule L. In
that schedule, BCA reported total assets of zero as of the end of
its taxable year 2001

Around Septenber 19, 2001, petitioner filed with respondent
Form 1065, U.S. Return of Partnership Incone, for its taxable
year that began July 31, 2000, and ended Decenber 31, 2000.
Petitioner included wth that form Schedule L. In that schedul e,
petitioner reported total assets of $78,091, 661 as of Decenber
31, 2000, the end of its short taxable year.

On August 13, 2004, respondent issued to the Abrans estate a
notice of deficiency (Abrans estate notice) with respect to its
t axabl e year ended Cctober 31, 2000. In that notice, respondent
determ ned, inter alia, that the Abrans estate (1) had failed to
substantiate the basis that it had clainmed in the stock of BCA
that it sold to Castanet under the SPA and (2) had additi onal
ordinary income from BCA. Respondent did not determne in the

Abranms estate notice to disregard the Abrans estate’s sale of its
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BCA stock to Castanet and to treat BCA's sale of certain of its
assets as having occurred while the Abrans estate owned the stock
of BCA. As a result of the determnations in the Abrans estate
noti ce, respondent determ ned a deficiency of $14,514,038 in the
Abrans estate’s tax.

The Abrans estate tinely filed a petition with the Court in
which it disputed the deficiency that respondent determned in
the Abrans estate notice. On February 24, 2006, the Court
entered a stipulated decision in that case that there was no
deficiency in tax due fromthe Abrans estate for its taxable year
ended Cctober 31, 2000.

On August 13, 2004, respondent issued to BCA at its | ast
known address a notice of deficiency for its taxable year ended
Decenber 31, 2000 (BCA notice). |In that notice, respondent
determ ned a deficiency of $7,507,972 in BCA's tax for that year.
Virtually all of that deficiency resulted fromrespondent’s
determ nation to disallow the Canadi an currency | oss of
$17, 223,844 that BCA claimed in the 12/31/00 BCA return. Respon-
dent disallowed that | oss “because you [BCA] have failed to
establish the basis in the assets or that a | oss was ot herw se
sustai ned during taxable year 2000 in the anmount clained.” In
the BCA notice, respondent al so determ ned an accuracy-rel ated

penal ty under section 6662(a) of $1,501, 594. 50.
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BCA did not file a petition with the Court with respect to
the BCA notice. On February 7, 2005, respondent assessed the de-
ficiency and the accuracy-rel ated penalty totaling $9, 009, 566. 50
t hat respondent had determned in the BCA notice as well as
interest thereon as provided by |aw through that date. (W shal
refer to those assessed anounts for BCA's short taxable year
ended Decenber 31, 2000, as well as all interest thereon as
provided by | aw after February 7, 2005, as BCA's tax liability.)
As of the tine of the trial in this case, BCA had not paid any of
BCA's tax liability.

On June 18, 2005, respondent opened a collection case, and
on June 29, 2005, respondent assigned a revenue officer (first
revenue officer) to conduct collection activities wwth respect to
BCA's tax liability. On June 29, 2005, the first revenue officer
revi ewed respondent’s Integrated Data Retrieval System database
wi th respect to BCA

On July 22, 2005, the first revenue officer went to BCA s
| ast known address. On July 26, 2005, the first revenue officer
used certain database systens in order to performcertain re-
search with respect to BCA. On the sane date, the first revenue
of ficer requested authorization to file a notice of Federal tax
lien (notice of tax lien) with respect to BCA's tax liability.

On August 2, 2005, respondent recorded a notice of tax lien with
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respect to BCA's tax liability with the Virginia State Corpora-
tion Conmm ssi on.

On July 27, 2005, the first revenue officer reviewed certain
data transcripts maintained by the Internal Revenue Service and
certain State and | ocal governnent records relating to BCA in
order to identify potential sources of incone or assets of BCA on
whi ch respondent m ght levy. The first revenue officer did not
identify any such sources fromthat review.

On July 27, 2005, respondent sent to BCA at its |ast known
address Letter 1058, Notice of Intent to Levy and Notice of the
Right to a Hearing (notice of levy). On August 1, 2005, respon-
dent received confirmation that delivery of the notice of |evy
had been accept ed. 33

On August 31, 2005, the first revenue officer requested
assi stance from anot her revenue officer (second revenue officer)
in Chicago. The first revenue officer asked the second revenue
officer to visit certain offices that petitioner was occupying at
the tinme, which the second revenue officer did on Cctober 4,
2005.

On Septenber 16, 2005, the first revenue officer identified
Gol den Gate Bank as a potential source on which respondent m ght

levy with respect to BCA's tax liability. On the sane date, the

33The record does not establish who accepted the notice of
| evy on behalf of BCA. Nor does the record establish whether BCA
appeal ed the notice of levy to respondent’s Appeals Ofice.



- 60 -
first revenue officer mailed to Golden Gate Bank a copy of a
notice of levy with respect to that liability. On Septenber 29,
2005, the first revenue officer termnated the | evy action
i nvol vi ng Gol den Gate Bank because BCA did not maintain any
accounts at that bank. On Cctober 5, 2005, the second revenue
of ficer reviewed certain records maintained by the secretary of
state of the State of Illinois. That review disclosed that BCA
had di ssolved. On Cctober 19, 2005, respondent cl osed as
noncol l ectible the collection case with respect to BCA s tax
liability because BCA had di ssol ved.

At no time did the first revenue officer or the second
revenue officer interview or issue a sutmmons to Larry Austin, who
had signed the 12/31/00 BCA return as BCA s president.

On April 18, 2006, respondent reopened the collection case
Wth respect to BCA's tax liability and assigned it to respon-
dent’s exam nation division for consideration of possible trans-
feree liability.

Respondent issued to petitioner a notice of liability in
whi ch respondent determ ned that petitioner is liable as a
transferee of BCA for BCA's tax liability.

OPI NI ON
Respondent bears the burden of establishing that petitioner

is |iable under section 6901 for BCA's tax liability as a trans-
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feree of property of BCA (BCA's transferee).3? See sec. 6902(a);

see also Rule 142(d).

ity;

Section 6901 provides in pertinent part:
SEC. 6901. TRANSFERRED ASSETS.

(a) Method of Collection.--The anmounts of the fol-
lowng liabilities shall, except as hereinafter in this
section provided, be assessed, paid, and collected in
t he sane manner and subject to the sane provisions and
limtations as in the case of the taxes with respect to
which the liabilities were incurred:

(1) Inconme, estate, and gift taxes.--

(A) Transferees.--The liability, at law or in
equity, of a transferee of property--

(1) of a taxpayer in the case of a tax
i nposed by subtitle A (relating to incone
t axes),

* * * * * * *

(h) Definition of Transferee.--As used in this
section, the term“transferee” includes * * *
distributee * * *,
Section 6901 does not create or define a substantive |iabil-

it nmerely provides a procedure by which the Governnent may

collect froma transferee of property unpaid taxes owed by the

transferor of the property. See Comm ssioner v. Stern, 357 U. S.

not

%4petiti oner bears the burden of establishing that BCA is

liable for BCA's tax liability. See Rule 142(a), (d).

Petitioner alleged in the petition that respondent erred in
determining that BCAis liable for BCA's tax liability. Peti-
tioner presented no evidence at trial and advances no argunment on
brief that BCAis not liable for BCA's tax liability. W con-
clude that petitioner has abandoned the allegation in the peti-
tion that respondent erred in determning that BCAis |iable for
BCA's tax liability.
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39, 42 (1958); Hagaman v. Comm ssioner, 100 T.C. 180, 183 (1993).

The exi stence and the extent of a transferee’s liability are

determ ned under applicable State |aw. See Conm ssioner V.

Stern, supra at 42-45; Hagaman v. Conmi ssioner, supra at 183-185.

The parties agree that the applicable State |aw here is the | aw
of the State of Illinois.

Respondent relies on the foll ow ng grounds in support of
respondent’s position that petitioner is liable under section
6901 as BCA' s transferee: (1) Petitioner is liable as BCA s
transferee under the assunption agreenent; (2) petitioner is
liable as BCA's transferee under 740 Il11. Conp. Stat. Ann. 160/ 1-
12 (West 2002) (Illinois fraudulent transfer statute); and
(3) petitioner is liable as BCA s transferee under what respon-
dent | abels the “trust fund doctrine” (respondent’s trust fund

doctrine). %

%®Respondent does not advance any other argument in support
of respondent’s position that petitioner is |liable under sec.
6901 as BCA's transferee. In fact, respondent expressly abandons
two such other argunents. On brief, respondent states:

Respondent does not seek to recast the BCA Internediary
Transaction as a stock sale by the [Abrans] Estate to
petitioner, as in Enbridge Energy Co. v. United States,
553 F. Supp. 2d 716 (S.D. Tex. 2008), because petitioners
liability as a transferee can be established by follow
ing the formof the transaction it adopted. Nor does
respondent seek to establish petitioner’s liability as
a transferee under the Federal Debt Collection Proce-
dure Act, 28 U.S.C. § 3301 et seq.
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Cl ai med Transferee of Property of
BCA Under the Assunption Agreenent

Respondent argues that petitioner is liable for BCA s tax
liability as BCA's transferee because petitioner assuned that
liability under the assunption agreenent. In support of that
argunent, respondent asserts: (1) Pursuant to section 2 of the
assunption agreenent petitioner assunmed from Castanet all of
Castanet’s obligations under, inter alia, section 5 of the SPA
(i.e., the stock purchase agreenent) and (2) pursuant to section
5 of the SPA Castanet obligated itself to be responsible for,
inter alia, any tax attributable to the sale of certain of BCA s
assets to petitioner (asset sale capital gains tax).

Section 2 of the assunption agreenent provided in pertinent
part: “LDC [petitioner] hereby accepts and assunmes all of CNI's
[ Castanet’s] obligations under * * * Article V of the Stock
Purchase Agreenent”. “Article V of the Stock Purchase Agreenent”
to which section 2 of the assunption agreenent referred is
section 5 of the SPA. W have found on the record before us that
petitioner expressly assuned in section 2 of the assunption
agreenent all of Castanet’s obligations under, inter alia,
section 5 of the SPA

Section 5 of the SPA provided in pertinent part:

(a) Except for Taxes that have been provided for
as accrued in the conmputation of Net Wirking Capital
and except as set forth in Section 4.7, Seller shall be

responsi ble for all Taxes inposed on the LR Entities
(the “Seller Taxes”) for all taxable periods or por-
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tions of taxable periods, ending as of one day prior to
the dosing Date (the “Pre-C osing Period”). Buyer
shal |l be responsible for all Taxes inposed on the LR
Entities (the “Buyer Taxes”) for all taxable periods or
portions of taxable periods beginning on the C osing
Date (the “Post-C osing Period”).

* * * * * * *

(c) * * * Except as set forth in Section 4.7,
Seller shall indemify and hold Buyer harm ess from and
against all liability fromSeller Taxes attributable
for the Pre-Closing Period to the extent such Taxes
have not been paid or an accrual therefor has not been
included in Net Wbrking Capital.

* * * * * * *

(f) If Buyer or any of the LR Entities receives a
refund, credit or reduction of Taxes attributable to
the Pre-Cl osing Period, Buyer shall pronptly reinburse
the Seller for such refund, credit, or reduction of
Taxes. If Seller or any of the LR Entities receive a
refund or reduction of Taxes attributable to the Post-
Closing Period, the Seller shall pronptly reinburse the
Buyer for such refund, credit or reduction of taxes.

(g) The Buyer and LR Entities shall cause their
accountants to prepare and file all Tax Returns re-
quired to be filed by LR Entities for the taxable year
begi nning on the Cosing Date (the “Post-d osing Short
Period”) and all subsequent tax years. Such Tax Re-
turns shall be prepared on a basis consistent wth the
itens and positions reflected in the Pre-C osing Period
Tax Returns and in this Agreenent; provided, however,
that to the extent Buyer is entitled to make new t ax
el ections, adopt nethods of accounting other than those
used by Seller or take reporting positions different
fromthose taken by Seller, it may do so, so |long as
such itens and positions could not reasonably be ex-
pected to cause any material adverse tax consequences
to Seller with respect to the Pre-C osing Peri od.
Itenms to be taken into account in the Post-C osing
Short Period Tax Returns shall be determ ned using the
“cl osi ng-t he-books” nethod as described in Section
1362(e)(3) of the Code and the regul ati ons thereunder,
and the Buyer and Seller agree to nake an election, if
necessary, under Section 1362(e)(3) of the Code.
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(h) Consistent with the “cl osing-the-books”
met hod under Section 1362(e)(3) of the Code, Buyer
shal |l be responsible for all Buyer Taxes for all tax-
abl e periods or portions of taxable periods begi nning
on the Cosing Date (the “Post-Closing Period”). Ex-
enptions, allowances, deductions and any other itens
that are cal cul ated on an annual basis (including, but
not limted to, depreciation and anortization deduc-
tions) shall be allocated between the Pre-C osing Short
Period and the Post-C osing Short Period in the propor-
tion which the nunber of days in each such period bears
to the total nunber of days in the applicabl e annual
period. |If, as of the Cosing Date, any of the LR En-
tities is a partner in a partnership which has a tax
year that does not end as of the Closing Date, any item
attributable to such partnership’s activities shall be
al l ocated anong the Pre-d osing Short Period and the
Post - osing Short Period in a manner consistent with
Treasury Regul ation Section 1.1362-3(c). In addition
to any obligation to Seller under Section 4.7, Buyer
shall indemify and hold Seller harm ess from and
against all liability fromBuyer Taxes attributable to
the Post-C osing Period, and for all Taxes attri butable
to the Pre-C osing Period which have been provided for
as accrued in conputation of Net Working Capital.

(1) Any refund of Taxes, credit or reduction of

Taxes attributable to the Post-C osing Short Period and

all subsequent periods will be for the benefit of

Buyer .

We have found on the record before us that Castanet, as the
buyer of BCA' s stock, expressly agreed in section 5(a) of the SPA
to be responsible for, inter alia, BCA's tax liability, including
any asset sale capital gains tax of BCA for the short taxable
year of BCA that ended Decenber 31, 2000.

Despite the express | anguage of the assunption agreenent and
of the SPA, petitioner argues that Castanet did not obligate

itself to be responsible for BCA's tax liability. According to

petitioner:
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Section 5 of the SPA sinply neans that, as between the
stock seller and the stock buyer, the stock seller is
responsi ble for all taxes incurred prior to the closing
by BCA and the various entities in which it held an
interest, and the stock buyer is responsible for al
taxes incurred by those entities after the closing. By
standing in Castanet’s shoes with respect to this pro-
vision, Petitioner agreed that it, as opposed to the
Estate or Castanet, would be responsible for making
sure that the entities it owned and controlled as a
result of the Asset Purchase Agreenent (“APA’) would
pay their tax liabilities. Neither the SPA nor the AA
[ assunption agreenent] elimnated the separate corpo-
rate exi stence of BCA, made Castanet rather than BCA
itself liable for BCA' s taxes, or made Petitioner
liable for the taxes of an entity it never owned or
controll ed.

We reject petitioner’s argunent. Section 2 of the assunp-
tion agreenent and section 5 of the SPA nean what they say. W
have found that petitioner expressly assuned in section 2 of the
assunption agreenent all of Castanet’s obligations under, inter
alia, section 5 of the SPA. W have al so found that Castanet
expressly obligated itself in section 5 of the SPA to be respon-
sible for BCA's tax liability. On the record before us, we find
that petitioner expressly assuned in section 2 of the assunption
agreenent Castanet’s express obligation in section 5 of the SPA

to be responsible for BCA's tax liability.?35

%petitioner also argues that petitioner could not have
assunmed BCA's tax liability because (1) section 1.1(c) of the APA
(i.e., the asset purchase agreenent) specifically excluded the
asset sale capital gains tax fromthe liabilities that petitioner
agreed to assune fromBCA and (2) “[i]n the face of contractual
| anguage that expressly disclains liability, [a court] cannot
find that there was an inplied assunption of liability.” (brack-
eted material in original) Section 1.1(c) of the APA provided in
pertinent part:

(continued. . .)
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Petitioner argues that, even if we were to find, which we
have, that petitioner assunmed Castanet’s obligation to be respon-
sible for BCA's tax liability, section 4.4 of the assunption
agreenent precludes respondent fromenforcing petitioner’s
assunption of that obligation. Section 4.4 of the assunption
agreenent provided in pertinent part:

except for the [Abrans] Estate who is hereby nade a

third party beneficiary to this Agreenent: (a) no

third party is entitled to rely on any of the agree-

ments of the parties contained in this Agreenment; and

(b) the parties assune no liability to any third party

because of any reliance on the agreenents of the par-

ties contained in this Agreenent.

According to petitioner: (1) Respondent is a third party with
respect to the assunption agreenent; (2) section 4.4 of the
assunption agreenent provided that “the parties assune no |iabil -
ity to any third party” except the Abrans estate; and (3) under
II'linois law a third party cannot enforce a contract that specif-

ically disclains liability to any third party except the third

party specified in the contract.

3¢(...continued)

Assuned Oobligations shall not include * * * any taxes
of Seller [Castanet] or the Conpany [BCA] of any nature
due as a result of the purchase of the Shares [of BCA]
by Seller [Castanet], the sale of the Assets to Buyer
[petitioner], or the sale of the Excluded Assets by the
Conpany [ BCA].

W reject petitioner’s argunent. W have not found, and are not
i npl ying, that under section 2 of the assunption agreenent
petitioner assuned a tax of Castanet or a tax of BCA. W have
found that petitioner expressly assunmed in section 2 of the
assunption agreenent Castanet’s express obligation in section 5
of the SPA to be responsible for BCA's tax liability.
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Respondent agrees with petitioner that under Illinois |aw a
third party generally may not enforce a contract that specifi-
cally disclains liability to third parties. However, respondent
argues that section 4.4 of the assunption agreenent, which
disclainms liability to third parties except the Abrans estate, is
voi d because it (1) violates the terns of the SPA and (2) is
contrary to public policy.

Wth respect to respondent’s argunent that section 4.4 of
the assunption agreenent is void because it violates the terns of
t he SPA, respondent asserts that “lIllinois | aw does not recognize
contract provisions that interfere wwth a prior contract.”
According to respondent:

Castanet was contractually prohibited fromselling

BCA s assets without securing an unrestricted assunp-

tion of BCA's tax liabilities fromthe asset buyer.

* * * The SPA contains no disclainmer for third parties.

* * * Section 4.4 [of the assunption agreenent] at-

tenpts to limt petitioner’s liability to run only to

the [Abrans] Estate, which violates the terns of the

SPA.

As we understand respondent’s argunent, the |ack of a
provision in the SPA precluding third-party beneficiaries neans
that the SPA allows third parties to enforce that agreenent, and
section 4.4 of the assunption agreenent thus violates the SPA

There is a strong presunption under Illinois |aw that

contracting parties bargain and agree for thenselves and only
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incidentally for third parties.®* See Waterford Condo. Associ -

ation v. Dunbar Corp., 432 N E. 2d 1009, 1011 (Ill. App. C

1982); see also F.W Henpel & Co. v. Metal Wrld, Inc., 721 F. 2d

610, 614 (7th Gr. 1983). A third person is a direct rather than
an incidental beneficiary ““only if the contracting parties have
mani fested in their contract an intention to confer a benefit

upon the third party.”” FE.W Henpel & Co. v. Mtal Wrld, Inc.,

supra at 613 (quoting Altevogt v. Brinkoetter, 421 N E. 2d 182,

187 (IIl1. 1981)). In order to overcone the strong presunption
under Illinois |aw against third-party contract beneficiaries,
“the inplication that the contract applies to third parties nust
be so strong as to be practically an express declaration.” Choi

v. Chase Manhattan Mortg. Co., 63 F. Supp. 2d 874, 881 (N.D. I111.

1999).

We conclude that the lack of a provision in the SPA preclud-
ing third-party beneficiaries, standing alone, is not “so strong
as to be practically an express declaration”, id., that the
parties to the SPA intended that the SPA benefit third parties
general ly and respondent specifically. W find the lack of a
provision in the SPA precluding third-party beneficiaries, when

consi dered under the strong presunption of Illinois | aw agai nst

37 f the benefit to a third person arising froma contract
is incidental, the third person may not enforce the contract. |If
the benefit to the third person arising fromthe contract is
direct, the third person may enforce the contract. See Carson
Pirie Scott & Co. v. Parrett, 178 N.E. 498, 501 (IIl. 1931).




- 70 -
finding third-party beneficiaries to that agreement, to be fully
consistent wth section 4.4 of the assunption agreenent, which
expressly disclains liability to third parties except the Abrans
est ate.

On the record before us, we reject respondent’s argunent
that section 4.4 of the assunption agreenent is void because it
violates the ternms of the SPA

Wth respect to respondent’s argunent that section 4.4 of
t he assunption agreenent is void because it is contrary to public
policy, respondent asserts that if we were to enforce section 4.4
of the assunption agreenent, we woul d encourage taxpayers to
participate in transactions that are contrary to public policy
because “an asset buyer in an Intermediary Transaction could
insulate a stock seller fromthe target conpany’ s federal inconme
tax liability while simultaneously | eaving respondent, the
principal creditor, unprotected.”

Respondent does not explain, and we decline to specul ate,
how enforcing the express | anguage of section 4.4 of the assunp-
tion agreenent in this case could permt petitioner, the buyer of
certain of BCA' s assets, to “insulate a stock seller [the Abrans
estate] fromthe target conpany’'s [BCA s] federal incone tax
l[tability”. Respondent did not attenpt to hold the Abrans estate
i abl e under section 6901 for BCA's tax liability as a transferee

of property of BCA. Nor did respondent determ ne in the Abrans
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estate notice that respondent issued to the Abrans estate to
disregard that estate’'s sale of its BCA stock to Castanet and to
treat BCA's sale of certain of its assets as having occurred
while the Abrans estate owned the stock of BCA. |f respondent
had made those determinations in the Abrans estate notice,
respondent woul d have determ ned a deficiency in the Abrans
estate’s tax attributable to the gain on the sale of those
assets. 3 Respondent did not do so.

Respondent al so does not explain, and we al so decline to
specul ate, how enforcing the express | anguage of section 4.4 of
t he assunption agreenent in this case could permt petitioner to
“insul ate” any other taxpayer involved in the Abrans estate’s
sale of BCA's stock to Castanet or BCA's sale of certain of its
assets to petitioner, such as Castanet or UAFC, * fromliability

under section 6901 for BCA's tax liability.*°

38BCA was an S corporation throughout the period the Abrans
estate owned BCA's stock. As a result, if respondent had treated
BCA's sale of certain of its assets as having occurred while that
estate owned the stock of BCA, the gain on any such sale would
have flowed through to the Abrans estate as BCA' s sol e stock-
hol der.

PUAFC is the financial institution that nade the |loan to
Castanet to fund its purchase of BCA stock

“°Respondent al so does not explain how enforcing the express
| anguage of section 4.4 of the assunption agreenent in this case
“insulates” petitioner in all events fromliability under sec.
6901. In addition to respondent’s argunents under the assunption
agreenent, respondent advances in this case other argunents in
support of respondent’s position that petitioner is |iable under
sec. 6901. Although we find that section 4.4 of the assunption

(continued. . .)
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On the record before us, we reject respondent’s argunent
that section 4.4 of the assunption agreenent is void because it
is contrary to public policy.

On the record before us, we find that section 4.4 of the
assunption agreenent prohibits respondent fromenforcing as a
third-party beneficiary petitioner’s assunption under the assunp-
tion agreenent of Castanet’s obligation under the SPA to be
responsible for BCA's tax liability.

Based upon our exam nation of the entire record before us,
we find that respondent has failed to carry respondent’s burden
of establishing that petitioner is |liable under section 6901 as
BCA' s transferee under the assunption agreenent.

Cl ai med Transferee of Property of BCA
Under the Illinois Fraudulent Transfer Statute

Respondent argues that petitioner is liable as BCA's trans-
feree under section 5 of the Illinois fraudul ent transfer stat-
ute. That section provides in pertinent part:

160/ 5. Transfer or obligation fraudulent as to cred-
itor; claimarising before or after transfer

8 5. (a) Atransfer nmade or obligation incurred
by a debtor is fraudulent as to a creditor, whether the
creditor’s claimarose before or after the transfer was
made or the obligation was incurred, if the debtor nade
the transfer or incurred the obligation:

40(...continued)
agreenent precludes petitioner fromliability under sec. 6901
under the assunption agreenent, that section of that agreenent is
not relevant to our resolution of whether petitioner is liable
under sec. 6901 under respondent’s renmaining argunents.
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(1) with actual intent to hinder, delay, or de-
fraud any creditor of the debtor; or

(2) without receiving a reasonably equival ent

val ue in exchange for the transfer or obligation, and

t he debtor:

(A) was engaged or was about to engage in a busi-

ness or a transaction for which the remining assets of

t he debtor were unreasonably small in relation to the

busi ness or transaction; or

(B) intended to incur, or believed or reasonably
shoul d have believed that he would incur, debts beyond

his ability to pay as they becane due.

740 111. Conp. Stat. Ann. 160/5.

Respondent asserts that BCA's sale of certain of its assets
to petitioner pursuant to the APA (BCA asset sale) was fraudul ent
under (1) section 5(a)(2) of the Illinois fraudul ent transfer
statute and (2) section 5(a)(1) of that statute.*

Section 5(a)(2) of the Illinois Fraudul ent Transfer Statute

A creditor, such as respondent here, nust prove each of the
el ements under section 5(a)(2) of the Illinois fraudul ent trans-

fer statute by a preponderance of the evidence.* Wichovia Sec.,

LLC, v. Neuhauser, 528 F. Supp. 2d 834, 859 (N.D. IIl. 2007); Bay

410On brief, respondent advances respondent’s argunents under
section 5(a)(2) of the Illinois fraudulent transfer statute
bef ore advanci ng respondent’s argunents under section 5(a)(1) of
that statute. W shall consider respondent’s argunents in the
order in which respondent nmakes them on brief.

“2\\¢ shall sonetines refer to a transfer that is fraudul ent
under sec. 5(a)(2) of the Illinois fraudulent transfer statute as
a transfer that is fraudulent in | aw
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State MIling Co. v. Martin, 145 Bankr. 933, 946 (Bankr. N.D.

11, 1992).4%

Respondent argues that the BCA asset sale was fraudulent in
| aw because (1) under section 5(a)(2) of the Illinois fraudul ent
transfer statute BCA did not receive reasonably equival ent val ue
i n exchange for the assets that it sold to petitioner and
(2) under section 5(a)(2)(B) of that statute BCA intended to
i ncur, or believed or reasonably should have believed that it
woul d incur, a debt (i.e., the asset sale capital gains tax) that
it would be unable to pay as it becane due.

We turn first to respondent’s argunent that under section
5(a)(2) of the Illinois fraudulent transfer statute BCA did not
recei ve reasonably equival ent value in exchange for the assets
that it sold to petitioner. The parties stipulated that the
asset purchase price that petitioner paid to purchase certain of
BCA' s assets was equal to the total fair market value of those
assets. Respondent asserts:

BCA did not retain the funds it received in exchange

for its assets. The proceeds BCA received fromthe
sale of the BCA Assets passed imedi ately to Castanet

“®In interpreting the Illinois fraudul ent transfer statute,
we may rely on, inter alia, the interpretation by a U S. bank-
ruptcy court or other Federal court of the fraudul ent transfer
provisions in the U S. Bankruptcy Code, 11 U S. C sec. 548
(2006), because those provisions are anal ogous to the provisions
of the Illinois fraudulent transfer statute. See Leibowtz v.
Par kway Bank & Trust Co. (ln re Image Wrldw de, Ltd.), 139 F.3d
574, 577 (7th Cir. 1998); Voiland v. Gllissie, 215 Bankr. 370,
374 (Bankr. N.D. Ill. 1997); Martino v. Edison Wrldw de Capital
(ILn re Randy), 189 Bankr. 425, 443 (Bankr. N.D. Il1. 1995).
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[ BCA' s sol e stockholder] and then to Rabobank, to pay

of f Castanet’s UAFC Loan. Thus, petitioner’s paynent

nmust be disregarded in determ ning whet her BCA received

reasonabl y equi val ent val ue.

The APA between BCA and petitioner required petitioner to
pay the asset purchase price in accordance with the terns of the
escrow agreenent.* The escrow agreenent provided in pertinent

part:

RECI TALS

* * * * * * *

D. * * * Purchaser [petitioner] wll pay or cause
to be paid $25,779, 369 net of proceeds and adj ustnents
(the “Asset Purchase Price”) to Castanet on the date
her eof .

* * * * * * *

44Sec. 1.2(a) of the APA provided:

The purchase price (the “Purchase Price”) for the
Assets shall be Twenty Five MIlion Six Hundred Thir-
teen Thousand Three Hundred sixty N ne and No/ 100
Dol I ars ($25,613,369), payable in cash payabl e [sic]
pursuant to the ternms and provisions of the Escrow
Agreenment [dated July 31, 2000] * * *.

“Cast anet, petitioner, Related LR (i.e., the owner of 70
percent of the nmenber interests in petitioner), Hypo Bank (i.e.,
t he bank that made the | oan to petitioner to fund its purchase of
certain of BCA's assets), UAFC (i.e., the financial institution
that nade the |loan to Castanet to fund its purchase of BCA
stock), Near North, and Rabobank were parties to the escrow
agreenent. BCA was not a party to that agreenent. Castanet,
petitioner, Related LR, and Hypo Bank appoi nted Near North as
escrow agent under the escrow agreenent. Those entities al ong
wi th Near North appoi nted Rabobank as sub-escrow agent under that
agreenent. Since only the actions taken by Rabobank are rel evant
to our resolution of the issues before us, for conveni ence we
shal|l refer to Rabobank as the escrow agent. In discussing any
actions taken by Hypo Bank on behal f of petitioner, for conve-
ni ence we shall state that petitioner took those actions.
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G Hypo Bank shall deposit the Asset Purchase
Price into an escrow account held by Sub-Escrow Agent
[ Rabobank] (such anpbunt to be referred to herein as the
“Asset Purchase Escrow Amount”).

H  The Sub- Escrow Agent [ Rabobank] will hold the
Asset Purchase Escrow Anmount in * * * Castanet Purchase
Escrow Account |, Account No. * * * 9107 * * * (the
“Asset Purchase Escrow Account”) . [48

* * * * * * *
AGREEMENT
* * * * * * *
2. Deposits and Establishnent of the Escrow Fund.
* * * * * * *

(b) Pursuant to the Credit Agreenent [between
Hypo Bank and Rel ated LR dated as of July 31, 2000,
under which Hypo Bank lent to Related LR $33, 000, 000,
$25, 779, 369 of which was to be used to finance peti -
tioner’s purchase of certain of BCA s assets], Hypo
Bank shall deliver to the Sub-Escrow Agent [ Rabobank]
t he Asset Purchase Escrow Anmount on the date hereof
[July 31, 2000].

* * * * * * *

4. Paynents fromthe Stock Purchase Escrow Fund.

* * * Sub- Escrow Agent [ Rabobank] shall pay to (a) the
[ Abrans] Estate an anount equal to $23,202,795 * * *
and (b) to Escrow Agent [Near North] an anount equal to
$2,207,500 * * *

5. Paynents fromthe Asset Purchase Escrow Fund

(a) If and only if (i) the Sub-Escrow Agent
[ Rabobank] has received the Rel ease Notice and (ii) the
Sub- Escr ow Agent [ Rabobank] has previously nade the
wire transfers described in the first sentence of

46See supra note 21.
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Section 4 above, [*1 then Sub-Escrow Agent [ Rabobank]

shall pay (A) to UAFC on behalf of and for the account

of Castanet, that portion of the Asset Purchase Escrow

Anmount equal to the anpbunt owed to UAFC by Cast anet,

and (B) all other ampbunts in the Asset Purchase Escrow

Account, if any, to Castanet or to such other Person as

directed by Castanet.

As made cl ear by the above-quoted provisions of the escrow
agreenent, that agreenent required petitioner to deposit the
funds representing the asset purchase price into Castanet’s
escrow account No. 9107 at Rabobank over which Castanet, and not
BCA, had control. The escrow agreenent further required
Rabobank, the escrow agent, to use those funds to repay on behal f
of Castanet, BCA' s sol e stockhol der, the |oan that UAFC had nade
to Castanet to finance Castanet’s purchase of BCA's stock from
the Abrans estate.*® The escrow agreenment required Rabobank, the
escrow agent, to pay the portion of the funds representing the
asset purchase price, if any, remaining thereafter pursuant to
the instructions of Castanet. The escrow agreenent did not place
under the control or the direction of BCA the funds representing
the asset purchase price that petitioner was required by the APA

and that escrow agreenent to deposit into Castanet’s escrow

account No. 9107 at Rabobank. Instead, that escrow agreenent

47As required by section 5(a) of the escrow agreenent,
Rabobank (1) received the rel ease notice and (2) made the trans-
fers described in the first sentence of section 4 of that agree-
nment .

48See supra note 22.
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pl aced t hose funds under the control and the direction of Casta-
net, BCA s sol e stockhol der.

Petitioner conplied with the APA and the escrow agreenent
and on August 1, 2000, deposited the funds representing the asset
purchase price into Castanet’s escrow account No. 9107 at
Rabobank. However, in contravention of the escrow agreenent, on
the sanme date Ms. Dill, acting as the sole officer of Castanet,
di rect ed Rabobank to transfer the funds representing that pur-
chase price fromthat escrow account to BCA s account No. 9090 at
Rabobank. Rabobank conplied with Castanet’s direction on August
1, 2000. Also on August 1, 2000, Ms. Dill, acting as the sole
of ficer of BCA, directed Rabobank to transfer the funds repre-
senting the asset purchase price fromBCA s account No. 9090 at
Rabobank to Castanet’s account No. 9081 at Rabobank. Rabobank
conplied with BCA's direction on that date. On August 1, 2000,
Ms. DilIl, acting as the sole officer of Castanet, requested that
Rabobank use any funds in Castanet’s account No. 9081 at Rabobank
to repay Castanet’s debt to UAFC. Rabobank conplied with Casta-
net’s direction on August 2, 2000, and used the funds in Casta-
net’s account No. 9081 at Rabobank, including the funds repre-
senting the asset purchase price, to repay that debt.

We have found on the record before us that petitioner was
required to pay the funds representing the asset purchase price

into an escrow account of Castanet at Rabobank, which Cast anet
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controlled, that petitioner was not required to pay those funds
into an account that BCA controlled, that BCA had no right under
the APA, the escrow agreenent, or any other agreenent to receive
and/or to control those funds, and that those funds were required
to be used to repay Castanet’s debt to UAFC

On the record before us, we find that under section 5(a)(2)
of the Illinois fraudulent transfer statute BCA did not receive
any consideration frompetitioner in exchange for the sal e of
certain of its assets to petitioner, |et alone consideration that
was reasonably equi val ent val ue.

We turn next to respondent’s argunent that under section
5(a)(2)(B) of the Illinois fraudulent transfer statute BCA
intended to incur, or believed or reasonably shoul d have believed
that it would incur, a debt (i.e., the asset sale capital gains
tax) that it would be unable to pay when it becane due. In
support of that argunent, respondent asserts:

M. Furman and M. Forster, the Fortrend Omners, who

indirectly through SCALP owned BCA at the tinme the APA

was executed, certainly believed or reasonably should

have believed that BCA would incur a tax liability
beyond BCA' s ability to pay when it becane due.

* * * * * * *

The Fortrend Omers | acked any objective basis to
believe that BCA's |arge taxable gain fromthe sale of
its assets could be sheltered by use of the Canadi an
Dol l ars [the $68, 000 (Canadi an) that SCALP contri buted
to BCA around Septenber 12, 2000]. The basis clained
in the Canadian Dol lars was al nost 400 tinmes their fair
mar ket value. The transfer of the Canadian Dollars to
BCA was part of a |large tax avoi dance schene.
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The Fortrend Omers’ |ack of belief in the basis
clainmed in the Canadian Dollars is reveal ed by the fact

that they made BCA coll ection-proof well before the

statute of limtations period expired for BCA s tax

peri od ended Decenber 31, 2000. The Fortrend Oaners’

| ack of faith in the Canadian Dollars’ basis is further

evi denced by the fact that they did not contest the BCA

SNCD [the BCA notice].

As we understand it, respondent is contending that under
section 5(a)(2)(B) of the Illinois fraudulent transfer statute
when BCA sold certain of its assets to petitioner BCA intended to
i ncur, or believed or reasonably should have believed that it
woul d i ncur, the asset sale capital gains tax* and that it would
be unable to pay that tax when it becane due on March 15, 2001.%°
That is because, according to respondent, the “Fortrend Oaners
| acked any objective basis to believe that BCA s | arge taxable
gain fromthe sale of its assets could be sheltered by use of the

Canadi an Dol |l ars.”

“°We have found that at the tinme BCA sold certain of its
assets to petitioner BCA knew (as did petitioner) that BCA woul d
realize a substantial gain on those assets as a result of that
sal e.

For purposes of the Illinois fraudulent transfer statute,
tax is considered as due and owi ng on the date on which the tax
return in which the tax nust be reported is required to be fil ed.
See Hagaman v. Conmm ssioner, 100 T.C. 180, 188 (1993); United
States v. Brickman, 906 F. Supp. 1164, 1172 (N.D. IIl. 1995).

Sec. 6151(a) provides that a taxpayer shall pay the tax for
the taxable period in question “at the tinme * * * fixed for
filing the return (determ ned without regard to any extension of
time for filing the return).” BCA was required to pay on Mar.
15, 2001, the tax for its short taxable year ended Dec. 31, 2000.
See secs. 6151(a), 6072(Db).
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I n support of respondent’s assertion that the “Fortrend
Omers | acked any objective basis to believe that BCA s | arge
taxabl e gain fromthe sale of its assets could be sheltered by
use of the Canadi an Dol | ars” respondent asserts that “The basis
clainmed in the Canadian Dollars was al nost 400 tinmes their fair
mar ket value. The transfer of the Canadian Dollars to BCA was
part of a |large tax avoi dance schene.”

We have found that on July 21, 2000, M. Bae, an enpl oyee of
Fortrend, sent a fax to M. Fitzgerald, an attorney at Manatt, in
which M. Bae stated that after the Abrans estate’'s sale of its
BCA stock and BCA's sale of certain of its assets Fortrend
intended to contribute to BCA certain Canadian currency with a
hi gh basis and a | ow value in order to shelter the gain resulting
fromBCA s sale of certain of those assets. W have al so found
that on Septenber 12, 2000, SCALP, BCA' s sol e stockhol der, % nmade
a capital contribution to BCA of the Canadi an currency in which
SCALP claimed a tax basis of $17,268,000. In addition, we have
found that on Novenber 1, 2000, Manatt sent Manatt’s Novenber 1,
2000 tax opinion letter to BCA and SCALP. In that tax opinion
letter, Manatt opined in pertinent part (1) that SCALP s contri -
bution to BCA of the Canadi an currency satisfied the requirenents
of section 351, (2) that BCA's tax basis in the Canadi an currency

was a carryover basis under section 362, and (3) that, based upon

S1Around Sept. 11, 2000, Castanet nerged with and i nto BCA
As a result, SCALP owned 100 percent of the stock of BCA.
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the representation of BCA and SCALP regarding SCALP s basis in
t he Canadi an currency that SCALP contributed to BCA, BCA' s tax
basis in that currency was $17,268,000. |In the 12/31/00 BCA
return, BCA clained a deduction for a |l oss on the disposition of
t he Canadi an currency that offset all of the gain that BCA
realized on the sale of certain of its assets to petitioner.

Respondent has failed to establish any facts wth respect to
the $17, 268, 000 basis (Canadi an currency basis) that SCALP
clainmed in the Canadi an currency which it contributed to BCA
except that that clainmed basis was about 400 tines the fair
mar ket val ue of that currency. Respondent did not call any
Wi tnesses at the trial in this case. Respondent chose not to
call as witnesses (1) Ms. Dill, the sole director and the sole
of ficer of BCA and of Castanet, (2) M. Furman and M. Forster,
the sole owners of Fortrend and the owners of over 80 percent of
SCALP, or (3) any person associated with BCA, Castanet, SCALP, or
Fortrend in order to exam ne those persons about their intent and
beliefs and those of BCA and SCALP with respect to the Canadi an
currency basis.® Nor did respondent proffer docunentary evi-

dence at trial regarding those natters. As a result, we do not

2In the pretrial nenorandum that respondent submitted to
the Court, respondent indicated that respondent expected to call,
inter alia, as wtnesses (1) M. Kraner, an enployee of Fortrend
who was extensively involved in the negotiation of the SPA, the
APA, and the other agreenents governing the Abrans estate’ s sale
of its BCA stock and the BCA asset sale and (2) M. Teig, one of
Fortrend’ s outside accountants. However, as stated above,
respondent did not call any witnesses at trial.
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know when, how, or from whom SCALP obt ai ned the Canadi an currency
or whether the circunstances under which SCALP obt ai ned t hat
currency woul d | ead a reasonabl e person to accept or to question
the accuracy of the basis that SCALP clained. Nor do we know
whet her or not BCA questioned the Canadian currency basis. W
know only that SCALP clained a basis in the Canadi an currency
that it contributed to BCA which was 400 tinmes the fair market
val ue of that currency and that, in calculating the Canadi an
currency loss that BCA clained in the 12/31/00 BCA return, BCA
relied on Manatt’s Novenber 1, 2000 tax opinion letter and
claimed the same basi s.

On the record before us, we find that respondent has failed
to carry respondent’s burden of showing that BCA's claimng a
basis in the Canadi an currency that was about 400 tines the fair
mar ket val ue of that currency, standing alone, establishes that
M. Furman and M. Forster, the owners of Fortrend, “lacked any
obj ective basis to believe” that the | oss that BCA cl ained on the
di sposition of the Canadian currency would offset the gain that
it realized on the sale of certain of its assets to petitioner.

In further support of respondent’s assertion that the
“Fortrend Omners | acked any objective basis to believe that BCA s
| arge taxable gain fromthe sale of its assets could be sheltered
by use of the Canadian Dol lars”, respondent contends that M.

Furman and M. Forster took certain actions to nake “BCA
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col | ection-proof well before the statute of limtations period
expired for BCA's tax period ended Decenber 31, 2000.” Although
it is not altogether clear, it appears that respondent is con-
tending that M. Furman and M. Forster “lacked any [such]
obj ective basis” because “well before” the period of Iimtations
for BCA's taxabl e year ended Decenber 31, 2000, had expired they
took certain actions, including renoving BCA s assets and di s-
solving BCA, that left BCA without any funds to pay the tax
attributable to the BCA asset sale. W believe that respondent’s
contention would have nerit only if M. Furman and M. Forster
did not believe, or reasonably should not have believed, that the
| oss that BCA clainmed on the disposition of the Canadi an currency
woul d of fset the gain that BCA realized on the sale of certain of
its assets to petitioner. 1f, however, M. Furman and M.

Forster believed or reasonably should have believed that that

| oss woul d of fset that gain, any actions of M. Furman and M.
Forster to renove assets from BCA and to dissolve it before the
period of limtations expired for BCA's taxable year ended
Decenber 31, 2000, would not support respondent’s assertion that
the “Fortrend owners | acked any objective basis” for that belief.
The record is devoid of any evidence establishing what M. Furman

and M. Forster (or any other person associated wth BCA, Casta-
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net, or SCALP) believed or reasonably should have believed
regarding the basis that BCA clained in the Canadi an currency. ®3

On the record before us, we find that respondent has failed
to carry respondent’s burden of show ng that any actions of M.
Furman and M. Forster to renove BCA s assets and dissolve it
before the period of limtations expired for BCA s taxabl e year
ended Decenber 31, 2000, establishes that they “lacked any
obj ective basis to believe” that the | oss that BCA cl ained on the
di sposition of the Canadian currency would offset the gain that
it realized on the sale of certain of its assets to petitioner.

In further support of respondent’s assertion that the
“Fortrend Omers | acked any objective basis to believe that BCA s
| arge taxable gain fromthe sale of its assets could be sheltered
by use of the Canadian Dol |l ars”, respondent contends that M.
Furman and M. Forster did not contest the BCA notice. W have
found that BCA dissol ved on February 8, 2002. W have al so found
t hat respondent issued the BCA notice to BCA at its |ast known
address on August 13, 2004, over 18 nonths after BCA had dis-
solved. It is not clear whether respondent was aware that BCA

had di ssolved at the tine respondent issued that notice.% The

58As di scussed above, respondent did not call any witnesses
at the trial in this case.

W have found that on Cct. 5, 2005, the second revenue
officer, while attenpting to collect BCA's tax liability from
BCA, reviewed certain records relating to BCA that the State of
II'linois maintained. It was during that review that the second

(continued. . .)
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record does not establish who, if anyone, received the BCA notice
or whether the U S. Postal Service returned that notice as
undel i verabl e. Nor does the record establish whether any person
or entity was authorized to act on behal f of BCA, which had
di ssolved, in order to contest the determ nations that respondent
made in that notice.

On the record before us, we find that respondent has failed
to carry respondent’s burden of showi ng that any failure of M.
Furman and M. Forster to contest the BCA notice establishes that
they “lacked any objective basis to believe” that the |oss that
BCA cl aimed on the disposition of the Canadi an currency woul d
offset the gain that it realized on the sale of certain of its
assets to petitioner.

On the record before us, we find that respondent has failed
to carry respondent’s burden of establishing that when BCA sold
certain of its assets to petitioner it believed or reasonably
shoul d have believed that the | oss that BCA cl ai med on the
di sposition of the Canadi an currency would not offset the gain
that it realized on that sale. On that record, we further find
that respondent has failed to carry respondent’s burden of

establishing that under section 5(a)(2)(B) of the Illinois

54(...continued)
revenue officer ascertained that BCA had filed articles of
dissolution with the Illinois secretary of state on Feb. 8, 2002.
The record does not establish whether or not any other represen-
tative of respondent knew before Cct. 5, 2005, that BCA had
di ssol ved.
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fraudul ent transfer statute when BCA sold certain of its assets
to petitioner BCA intended to incur, or believed or reasonably
shoul d have believed that it would incur, a debt that it would be
unable to pay as it becane due.

Based upon our exam nation of the entire record before us,
we find that respondent has failed to carry respondent’s burden
of establishing that under section 5(a)(2) of the Illinois
fraudul ent transfer statute BCA's sale of certain of its assets
to petitioner was fraudulent in | aw

Section 5(a)(1) of the Illinois Fraudul ent Transfer Statute

Under Illinois law, a court may not presune that a debtor
made a transfer with actual intent to hinder, delay, or defraud a
creditor under section 5(a)(1l) of the Illinois fraudul ent trans-

fer statute.®> Wichovia Sec., LLC, v. Neuhauser, 528 F. Supp. 2d

at 858 (citing Hof mann v. Hof mann, 446 N. E. 2d 499, 506 (III.

1983)). A creditor, such as respondent in this case, nust prove
by clear and convincing evidence each of the elenents in section
5(a)(1) of the Illinois fraudulent transfer statute. 1d. The
creditor may establish a debtor’s actual fraudul ent intent by
relying on certain factors in section 5(b) of the Illinois

fraudul ent transfer statute. That section provides:

5\We shall sonetines refer to the actual intent described in

sec. 5(a)(1) of the Illinois fraudulent transfer statute as
actual fraudulent intent. W shall sonetines refer to a transfer
that is fraudul ent under sec. 5(a)(1l) of the Illinois fraudul ent

transfer statute as a transfer that is fraudulent in fact.
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160/ 5. Transfer or obligation fraudulent as to cred-
itor; claimarising before or after transfer

* * * * * * *

(b) I'n determ ning actual intent under paragraph
(1) of subsection (a) [of section 5], consideration may
be given, anong other factors, to whether:

(1) the transfer or obligation was to an insider;

(2) the debtor retained possession or control of
the property transferred after the transfer;

(3) the transfer or obligation was disclosed or
conceal ed;

(4) before the transfer was nade or obligation was
i ncurred, the debtor had been sued or threatened with
suit;

(5) the transfer was of substantially all the
debtor’ s assets;

(6) the debtor absconded;
(7) the debtor renoved or conceal ed assets;

(8) the value of the consideration received by the
debt or was reasonably equivalent to the value of the
asset transferred or the anmount of the obligation
i ncurred;

(9) the debtor was insolvent or becane insol vent
shortly after the transfer was nmade or the obligation
was i ncurred;

(10) the transfer occurred shortly before or
shortly after a substantial debt was incurred; and

(11) the debtor transferred the essential assets
of the business to a lienor who transferred the assets
to an insider of the debtor.

740 111. Conp. Stat. Ann. 160/5.
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No one factor in section 5(b) of the Illinois fraudul ent
transfer statute is dispositive in determ ning actual fraudul ent

i ntent under section 5(a)(1l) of that statute. See Levit V.

Spatz, 222 Bankr. 157, 168 (N.D. Ill. 1998). Moreover, as
section 5(b) of the Illinois fraudulent transfer statute itself

provides, the list of factors in that section is not exclusive; a
court may al so consider other factors not set forth in section
5(b) of the Illinois fraudulent transfer statute that it deens
rel evant in determ ning actual fraudul ent intent under section

5(a)(1) of that statute. See Falcon v. Thonas, 629 N. E.2d 789,

796 (I1l1. App. C. 1994). *“Wen these ‘badges of fraud are
present in sufficient nunber, they may give rise to an inference

or presunption of fraud”.% Gochocinski v. Zeigler, 320 Bankr.

362, 373 (Bankr. N.D. Ill. 2005) (citing Steel Co. v. Mrgan

Marshall Indus., Inc., 662 N E. 2d 595, 602 (Ill. App. C. 1996));

see also Berland v. Missa, 215 Bankr. 158, 168-170 (Bankr. N.D.

I11. 1997); Kaibab Indus., Inc. v. Famly Ready Hones, Inc., 372

N.E.2d 139, 142 (Il1. App. C. 1978).
Respondent asserts that six factors specified in section

5(b) of the Illinois fraudul ent transfer statute® and one factor

W& shal |l sonetinmes refer to a factor from which an infer-
ence or a presunption of actual fraudulent intent may arise under
sec. 5(a)(1l) of the Illinois fraudulent transfer statute as a
badge of fraud.

S’Respondent does not rely on, and we shall not consider,
any of the remaining five factors specified in sec. 5(b) of the
(continued. . .)
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not specified in that section (respondent’s additional factor)
give rise to an inference or a presunption that under section
5(a)(1) of the Illinois fraudul ent transfer statute BCA sold
certain of its assets to petitioner with actual intent to hinder,
del ay, or defraud respondent. The six badges of fraud specified
in section 5(b) of the Illinois fraudulent transfer statute on
whi ch respondent relies are: (1) The debtor’s transfer was to an
insider (insider factor); (2) the transfer was of substantially
all of the debtor’s assets (substantially all assets factor);
(3) the debtor renoved or conceal ed assets (renoved assets
factor); (4) the value of the consideration that the debtor
recei ved was not reasonably equivalent to the value of the assets
that the debtor transferred (reasonably equival ent val ue factor);
(5) the debtor was insolvent or becane insolvent shortly after
the transfer was nade (insolvency factor); and (6) the transfer
occurred shortly before or shortly after a substantial debt was
incurred (substantial debt factor). Respondent’s additional
factor on which respondent relies is certain actions (discussed
below) of M. Furman and M. Forster, the owners of Fortrend.

Wth respect to the insider factor on which respondent
relies, respondent contends that BCA's sale of certain of its
assets to petitioner was an indirect transfer by BCA of those

assets to certain insiders of BCA who owned indirectly 30 percent

57(...continued)
[llinois fraudul ent transfer statute.
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of petitioner. That is because, according to respondent, certain
menbers of BCA seni or managenent owned all of the nmenbership
interests in LRD Goup, which in turn owmed 30 percent of the
menbership interests in petitioner.

Section 2(g) of the Illinois fraudulent transfer statute
defines the term“insider” as pertinent here to include:

(2) if the debtor is a corporation,

(A) a director of the debtor;

(B) an officer of the debtor;

(C) a person in control of the debtor;

(D) a partnership in which the debtor is a genera
part ner;

(E) a general partner in a partnership described in
clause (D); or

(F) arelative of a general partner, director, officer,
or person in control of the debtor;

740 111. Conp. Stat. Ann. 160/2(g)(2).

We have found that, effective as of the closing on July 31,
2000, of the Abrans estate’'s sale of its BCA stock to Castanet,
(1) the nmenbers of BCA senior managenent resigned their positions
with BCA °8 and (2) Castanet, as the sole stockhol der of BCA
elected Ms. Dill as the sole director of BCA. W have al so found

that on July 31, 2000, Ms. Dill, as the sole director of BCA

8Qur use of the defined phrase “BCA senior managenent”
after the nenbers of that managenent resigned their positions
with BCAis only for convenience and is not intended to inply or
suggest that those nenbers continued to hold nanagenent positions
wi t h BCA.
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el ected herself president, secretary, and treasurer of that
conpany. As a result, as of the closing on August 1, 2000, of
BCA' s sale of certain of its assets to petitioner, no nenber of
BCA seni or managenent was a director or an officer of BCA. See
740 111. Conp. Stat. Ann. 160/2(g)(2)(A) and (B). Nor was any
menber of BCA senior managenent in control of BCA at the tinme of
that sale. See 740 Il1. Conp. Stat. Ann. 160/ 2(g)(2) (0O

Mor eover, BCA did not own any interest in petitioner, let alone a
general partnership interest.% See 740 IIl. Conp. Stat. Ann

160/ 2(g)(2)(D) and (E). ©On the record before us, we find that as
of the closing on August 1, 2000, of BCA's sale of certain of its
assets to petitioner the nenbers of BCA seni or managenent were
not insiders of BCA under section 2(g)(2) of the Illinois fraudu-
lent transfer statute.

On the record before us, we find that respondent has failed
to carry respondent’s burden of establishing that under section
5(b)(1) of the Illinois fraudulent transfer statute BCA s sal e of
certain of its assets to petitioner was a transfer of those

assets to an insider.

W have found that at the tine of the BCA asset sale on
Aug. 1, 2000, Related LR and LRD G oup owned 70 percent and 30
percent, respectively, of the nenbership interests in petitioner.
On that date, Related and Yukon Hol dings LLC owned 90 percent and
10 percent, respectively, of the nenbership interests in Related
LR, and M. Blau, the president of Related, was a nmenber of Yukon
Hol di ngs LLC. On Aug. 1, 2000, certain nenbers of BCA senior
managenent owned all of the nmenbership interests in LRD G oup.
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Wth respect to the substantially all assets factor on which
respondent relies, we have found on the basis of the parties’
stipulation that the assets which BCA sold to petitioner and
whi ch petitioner purchased from BCA constituted over 90 percent
of the total value, and substantially all, of BCA s assets.

On the record before us, we find that respondent has carried
respondent’s burden of establishing that under section 5(b)(5) of
the Illinois fraudulent transfer statute BCA's sale of certain of
its assets to petitioner was a transfer of substantially all of
its assets.

Wth respect to the renoved assets factor on which respon-
dent relies, respondent contends that BCA renoved virtually al
of its assets because the $25,779, 369 of funds representing the
asset purchase price that petitioner paid to purchase certain of
BCA's assets was transferred to BCA's sol e stockhol der, Castanet,
whi ch used those funds to repay the | oan that UAFC had nmade to
Castanet to fund Castanet’s purchase of the Abrans estate’s BCA
st ock.

Petitioner counters only that the transfer to Castanet of
the funds representing the asset purchase price was a | oan from
BCA to Castanet. In support of that contention, petitioner
all eges that certain financial statenents of BCA reflected such a
| oan. The record does not contain any financial statenents of

BCA that showed a |oan to Castanet as an asset of BCA or as an
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itemthat was receivable by, or payable to, BCA Nor does the
record contain a | oan instrunent, any other docunent, or other
evi dence that establishes that BCA made a | oan to Castanet.

The escrow agreenent® required that the funds representing
the asset purchase price be used to repay on behalf of Castanet
the | oan that UAFC had nade to Castanet to fund Castanet’s
purchase of the BCA stock fromthe Abrans estate. The escrow
agreenent required Rabobank, the escrow agent, to pay the portion
of the funds representing the asset purchase price, if any,
remai ni ng thereafter pursuant to the instructions of Castanet.
The escrow agreenent establishes that the parties to that agree-
ment intended and required that the funds representing the asset
purchase price be transferred on behalf of Castanet to UAFC, and
not to BCA, in repaynent of the |oan that UAFC had nade to
Castanet. As discussed nore fully above, despite the unanmbi guous
provi sions of the escrow agreenent, on August 1, 2000, Castanet
di rect ed Rabobank, as escrow agent, to transfer the $25, 779, 369
of funds representing the asset purchase price to a bank account
mai ntained in BCA's nane. On the sane date, the funds represent-
ing the asset purchase price were transferred to a bank account
mai ntai ned in Castanet’s nanme, and on August 2, 2000, Castanet

used those funds to repay its debt to UAFC

80See supra note 45 for a discussion of the parties to the
escrow agr eenent .
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On the record before us, we find that respondent has carried
respondent’s burden of establishing that under section 5(b)(7) of
the Illinois fraudul ent transfer statute BCA renpoved substan-
tially all of its assets that it sold to petitioner in that the
record establishes, and we have found in our consideration of
whet her BCA's sale of those assets to petitioner was fraudul ent
in law under section 5(a)(2) of the Illinois fraudul ent transfer
statute, that BCA did not receive any consideration in return for
selling those assets to petitioner.

Wth respect to the reasonably equival ent val ue factor on
whi ch respondent relies, we have found in our consideration of
whet her BCA's sale of certain of its assets to petitioner was
fraudulent in | aw under section 5(a)(2) of the Illinois fraudu-
lent transfer statute that BCA did not receive any consi deration
frompetitioner in exchange for the sale of certain of its assets
to petitioner, |let alone consideration that was reasonably
equi val ent value. The factor in section 5(a)(2) of the Illinois
fraudul ent transfer statute that is used in determ ning whether a
transfer is fraudulent in | aw under that section 5(a)(2) has the
sane neani ng as the reasonably equival ent value factor in section
5(b)(8) of the Illinois fraudulent transfer statute that is used
in determning whether a transfer is fraudulent in fact under

section 5(a)(1l) of that statute. See Levit v. Spatz, 222 Bankr.

at 167-168.
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On the record before us, we find that respondent has carried
respondent’ s burden of establishing that under section 5(b)(8) of
the Illinois fraudulent transfer statute BCA did not receive any
consideration frompetitioner in exchange for the sale of certain
of its assets to petitioner, |let alone consideration that was
reasonabl y equi val ent val ue.

Wth respect to the insolvency factor on which respondent
relies, section 3 of the Illinois fraudulent transfer statute
provides in pertinent part:

160/ 3. Insol vency; assets; debts

8 3. (a) A debtor is insolvent if the sumof the
debtor’s debts is greater than all of the debtor’s

assets at a fair valuation
740 I1l. Conp. Stat. Ann. 160/3. In determ ning insolvency under
section 5(b)(9) of the Illinois fraudul ent transfer statute, any

contingent liability of BCAis to be taken into account. See Bay

State MIling Co. v. Martin, 145 Bankr. 933, 949 (Bankr. N.D.

[11. 1992).

Respondent contends that any tax attributable to the gain
that BCA realized on the sale of certain of its assets to peti-
tioner constitutes a contingent liability of BCA at the tinme of

t he BCA asset sale.® According to respondent,

51 n the BCA notice, respondent determ ned a deficiency in
BCA's tax of $7,507,972. Virtually all of that deficiency, which
petitioner does not contest in this case, is attributable to the
asset sale capital gains tax.
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BCA was insolvent upon the transfer of the BCA Assets

to petitioner, because BCA had i nadequate assets with

which to pay the resulting federal incone taxes. The

test under Illinois law for insolvency includes contin-

gent liabilities; thus, BCA was insolvent imrediately

upon the sale of the BCA Assets, not when its federal

i ncome tax paynent cane due.

Petitioner counters that from August 1, 2000, the date of
the closing of the BCA asset sale, through Decenber 31 of that
year (1) BCA held as an asset a $25,779, 369 | oan receivable from
Castanet, and (2) BCA's assets, including that |oan receivabl e,
exceeded its liabilities. W have found in our consideration of
the renoved assets factor that the record does not contain
evi dence establishing that the transfer to Castanet of the
$25, 779, 369 asset purchase price constituted a | oan fromBCA to
Castanet. On the record before us, we reject petitioner’s
contentions that from August 1 through Decenber 31, 2000, (1) BCA
hel d as an asset a $25,779, 369 | oan receivable from Castanet, and
(2) BCA' s assets exceeded BCA's liabilities.

Petitioner further counters respondent’s contentions regard-
ing the insolvency factor as foll ows:

Al t hough the test for insolvency under Illinois |aw

i ncludes contingent liabilities, the tax liability in

guestion here was not a contingent liability and can-

not, as a matter of law, be included in the insolvency

analysis. “A contingent liability under Illinois |aw

means a liability that already exists but which wll
becone absol ute upon the happening of a certain event.”

Browni ng-Ferris Indus. of Illinois, Inc. v. Ter Mat,
No. 92 C 20259, 1996 W. 67216, *1 (N.D. IIl. Feb. 16,
1996) (citations omtted). Under Illinois |aw, there-

fore, BCA's potential tax liability was not a contin-
gent liability because it did not yet exist in such a
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way that the happening of a certain event would nake it
absolute. BCA's tax liability would not exist at al
“until the end of the cal endar year,” Reid Ice Cream
Corp. v. Conm ssioner, 59 F.2d 189, 191 (2d Cr. 1932),
and no one event could nake that liability absolute
because any activities of the corporation before the
end of the year would alter the potential liability.

Although it is not altogether clear, it appears that peti-
tioner is contending that, because during BCA's short taxable
year ended Decenber 31, 2000, BCA m ght have engaged in addi -
tional transactions or activities that m ght have reduced or
elimnated the asset sale capital gains tax, that tax may not be
treated as a contingent liability for purposes of section 5(b)(8)
of the Illinois fraudulent transfer statute. W disagree. Even
if during its short taxable year ended Decenber 31, 2000, BCA
m ght have engaged in additional transactions or activities that
m ght have reduced or elimnated the tax attributable to BCA s
sale of certain of its assets to petitioner, that tax nonethel ess
was a contingent liability as of and i mediately after that sale.

See dimatrol Indus., Inc. v. Fedders Corp., 501 N E. 2d 292

(rrr. App. C. 1986); see also Browning-Ferris Indus. of I111I.

Inc. v. Ter Maat, No. 92 C 20259 (N.D. IIl. Feb. 16, 1996).

On the record before us, we find (1) that as a result of
BCA's sale of certain of its assets to petitioner on August 1,
2000, BCA had a contingent liability for the tax attributable to

that sale and (2) that as of that sale and immedi ately thereafter
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BCA was insolvent because its liabilities, including that contin-
gent liability, exceeded its assets. 52
On the record before us, we find that respondent has carried
respondent’s burden of establishing that under section 5(b)(9) of
the Illinois fraudulent transfer statute BCA was insolvent as of
and imedi ately after it sold certain of its assets to peti-

tioner.

62\W¢ have found that BCA did not receive the funds repre-
senting the asset purchase price. W nmade that finding even
t hough on Aug. 1, 2000, at Castanet’s direction and in contraven-
tion of the escrow agreenent, those funds were deposited into a
bank account of BCA and on the same day transferred fromthat
account to a bank account of Castanet, which used those funds on
Aug. 2, 2000, to repay Castanet’s debt to UAFC. Even if we had
not so found, on the record before us, we find that when the
funds representing the asset purchase price were transferred on
Aug. 1, 2000, from a bank account of BCA to a bank account of
Castanet, BCA's liabilities, including the contingent liability
for the asset sale capital gains tax, exceeded its assets, and
BCA was i nsol vent.

Assum ng arguendo that the asset sale capital gains tax were
not a contingent liability of BCA as of the BCA asset sale, peti-
tioner agrees that that tax was a liability at the end of BCA s
short taxable year ended Dec. 31, 2000. W have found that BCA
i ncluded Schedule L with the 12/31/00 BCA return. In that
schedule, it reported total assets of $3,277,516 on Dec. 31,

2000, which was substantially less than the tax attributable to
the BCA asset sale. The insolvency factor considers whether “the
debtor was insolvent or becane insolvent shortly after the
transfer”. 740 Ill. Conp. Stat. Ann. 160/5(b)(9) (Wst 2002)
(enphasi s added). W have found no authority defining the term
“shortly after” that is used in the insolvency factor in sec.
5(b)(9) of the Illinois fraudulent transfer statute. Assum ng
arguendo that the asset sale capital gains tax were not a contin-
gent liability at the tinme of the BCA asset sale on Aug. 1, 2000,
but becane a liability on Dec. 31, 2000, we woul d concl ude that
under sec. 5(b)(9) of the Illinois fraudulent transfer statute
BCA becane insolvent shortly after that sale.
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Wth respect to the substantial debt factor on which respon-
dent relies, respondent contends that BCA incurred a substanti al
debt (i.e., the asset sale capital gains tax) at the tinme it sold
its assets to petitioner.

Al t hough petitioner agrees that BCA incurred a substanti al
debt consisting of the asset sale capital gains tax, petitioner
asserts that that tax “did not becone a debt until BCA s return
was required to be filed [on March 15, 2001]."% The substantia
debt factor considers whether “the transfer occurred shortly

before or shortly after a substantial debt was incurred’”. 740

I1l. Conp. Stat. Ann. 160/5(b)(10) (enphasis added). W have
found no authority defining the term*“shortly before” that is
used in the substantial debt factor in section 5(b)(10) of the
IIl1inois fraudulent transfer statute.® Assum ng arguendo that
the asset sale capital gains tax did not becone a debt of BCA
until March 15, 2001, the date on which BCA was required to file
its return for its taxable year ended Decenber 31, 2000, we would

concl ude that under section 5(b)(10) of the Illinois fraudul ent

3\We find petitioner’s assertion regarding the substanti al
debt factor to be inconsistent with petitioner’s agreenent in
advancing its contentions regarding the insolvency factor that
the liability for the asset sale capital gains tax existed at the
end of BCA' s taxable year ended Dec. 31, 2000. See supra note
62.

%Nor have we found any authority defining the term*“shortly
after” that is used in the substantial debt factor in sec.
5(b)(10) of the Illinois fraudulent transfer statute.
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transfer statute BCA's sale of certain of its assets to peti-
tioner occurred shortly before that debt was incurred.

On the record before us, we find that respondent has carried
respondent’ s burden of establishing that under section 5(b)(10)
of the Illinois fraudulent transfer statute BCA's sale of certain
of its assets to petitioner occurred shortly before a substanti al
debt (i.e., the asset sale capital gains tax) was incurred.

Wth respect to respondent’s additional factor on which
respondent relies, respondent contends:

The actions of the Fortrend Omers [M. Furman and M.

Forster] constitute an additional badge of fraud. The

Fortrend Omers operated Fortrend, a tax shelter enter-

prise, and SCALP, whose raison d etre was facilitating

I nternmedi ary Transactions. Non-paynent of the taxes at

issue in this case was the Fortrend Omers’ objective

in structuring the BCA Internmediary Transacti on.

I n support of the above-quoted contentions, respondent relies
primarily on the Fortrend brochure that Fortrend had circul ated
bet ween 1997 and Novenber 2003 and Notice 2001-16, 2001-1 C. B
730 (Notice 2001-16), that respondent published on February 26,
2001.

We turn first to the Fortrend brochure. That brochure
stated in pertinent part in a section entitled “BUY STOCK/ SELL
ASSETS TRANSACTI ON, EXECUTI VE SUMVARY” :

We are working with various clients who may be willing

to buy the stock fromthe seller and then cause the

target corporation to sell its net assets to the ulti-

mat e buyer. These clients have certain tax attributes

that enable themto absorb the tax gain inherent in the
assets.
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In certain situations the economc cost of the client’s
i nvol venent is sufficiently lowthat a seller of stock
can increase its after-tax sale proceeds, a buyer of
net assets can decrease its after-tax purchase price

(on a present value basis), and the client can stil
make an arbitrage profit.

* * * * * * *

As with any transaction, econom c substance and proper
formare crucial to its success. Accordingly, in
transacti ons where invol venent by such a client may

make sense, raising the idea at the earliest stages of

a transaction is advisable.

As we understand respondent’s contentions in support of
respondent’s additional factor, respondent assunes that any
transaction described in the section of the Fortrend brochure
entitled “BUY STOCK/ SELL ASSETS TRANSACTI ON, EXECUTI VE SUMVARY”
that reduces or mnimzes tax is inproper because it is inconsis-
tent with or in violation of the Code. W reject any such
assunption. W have found nothing in that section that |eads us
to conclude that the transaction described therein, standing
al one, constitutes a transaction that would inproperly reduce or
mnimze tax. Indeed, that section expressly stated that “eco-
nom ¢ substance and proper formare crucial to its [the transac-
tion’ s] success.”

We turn now to Notice 2001-16. As we understand it, respon-
dent is contending that, because respondent in that notice
characterized as a tax shelter a transaction that appears to

resenble the transacti on described in the section of the Fortrend

brochure entitled “BUY STOCK/ SELL ASSETS TRANSACTI ON, EXECUTI VE
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SUVMARY”, Fortrend was a “tax shelter enterprise”.® On the
record before us, we reject any such contention for reasons that
are essentially the sane as the reasons that we set forth above
in rejecting respondent’s assunption about the transaction
described in that section of the Fortrend brochure.

On the record before us, we find that respondent has failed
to carry respondent’s burden of establishing that under section
5(b) of the Illinois fraudulent transfer statute “The actions of
the Fortrend owners [M. Furman and M. Forster] constitute” a
badge of fraud.

On the record before us, we find that respondent has failed
to carry respondent’s burden of establishing respondent’s addi -
tional factor under section 5(b) of the Illinois fraudul ent
transfer statute.

We have found that respondent has carried respondent’s
burden of establishing the followi ng five badges of fraud under
section 5(b) of the Illinois fraudul ent transfer statute:

(1) The substantially all assets factor, (2) the renoved assets

factor, (3) the reasonably equival ent value factor, (4) the

We note that respondent indicated in Notice 2001-16, 2001-
1 CB. 730, that respondent m ght challenge the transactions
identified in that notice by seeking to recharacterize themin a
manner that was nore consistent with what respondent clainmed was
their substance. |In the present case, respondent expressly
abandons advanci ng any argunent of respondent described in that
notice. See supra note 35.
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i nsol vency factor, and (5) the substantial debt factor.% Based
upon our exam nation of the entire record before us, we find that
t hose badges of fraud raise only a suspicion that under section
5(a)(1) of the Illinois fraudulent transfer statute BCA acted
with actual intent to hinder, delay, or defraud in selling
certain of its assets to petitioner. |If when BCA sold certain of
its assets to petitioner it had believed or reasonably should
have believed that the loss that it clainmed on the disposition of
t he Canadi an currency would offset the gain that it realized on
that sale, those facts would belie respondent’s contention that
under section 5(a)(1l) of the Illinois fraudulent transfer statute
BCA sold those assets with actual fraudulent intent. |f when BCA
sold certain of its assets to petitioner it had believed or
reasonably shoul d have believed that that | oss would not have
of fset that gain, those facts woul d support respondent’s conten-
tion that under section 5(a)(1) of the Illinois fraudul ent
transfer statute BCA sold those assets with actual fraudul ent

i ntent.

%W have found no case in which a court has held that the
presence of five badges of fraud creates an inference or a
presunption of actual fraudul ent intent under sec. 5(b) of the
II'linois fraudul ent transfer statute. See G ochocinski V.
Zeigler, 320 Bankr. 362, 373 (Bankr. N.D. Ill. 2005) (no fraud
found despite presence of six badges of fraud); Voiland v.
Gllissie, 215 Bankr. at 379 (fraud found where six badges of
fraud present); Berland v. Missa, 215 Bankr. 158, 170 (Bankr.
N.D. II'l. 1997) (fraud found where seven badges of fraud pres-
ent).
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We have found that respondent, who has the burden of estab-
Iishing by clear and convincing evidence BCA's actual fraudul ent
i ntent under section 5(a)(1l) of the Illinois fraudulent transfer
statute, has failed to carry respondent’s burden of establishing
t hat when BCA sold certain of its assets to petitioner it be-
Iieved or reasonably shoul d have believed that the loss that it
claimed on the disposition of the Canadi an currency woul d not
offset the gain that it realized on that sale.

Based upon our exam nation of the entire record before us,
we find that respondent has failed to carry respondent’s burden
of establishing by clear and convi nci ng evi dence that under
section 5(a)(1l) of the Illinois fraudul ent transfer statute BCA
acted with actual intent to hinder, delay, or defraud respondent
when it sold certain of its assets to petitioner.

Cl ai med Transferee of Property of
BCA Under Respondent’'s “Trust Fund Doctri ne”

Respondent argues that petitioner is liable as BCA's trans-
feree under respondent’s trust fund doctrine. The three elenents
of respondent’s trust fund doctrine are:®

(1) a transferee receives assets froma corporation,
(2) the transferee pays the consideration for the
assets to soneone other than the transferor corpora-
tion, and (3) the transferor corporation is unable to
pay its debts * * *,

W& shal | consider only respondent’s articulation of a
doctrine in equity known as a trust fund doctrine. W shall not
consider other articulations of so-called trust fund doctrines in
equity that arise in contexts not presented in this case.
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Respondent clains to have “distilled” the above-quoted three
el ements of respondent’s trust fund doctrine fromthe foll ow ng
statenents of certain “principles of equity” (principles of
equity) by the U S. Court of Appeals for the Seventh Circuit in
Shepard v. Conm ssioner, 101 F.2d 595, 598-599 (7th Gr. 1939),

affg. Hunt v. Conm ssioner, 36 B.T.A 268 (1937):

Li kewi se, in a case where corporation A transfers al

of its assets to B for a consideration which B pays to
C, then B, regardless of any agreenent, is liable for
any unpaid i ncome tax, which represents the profits
made on such transfer on the theory that Bis a
trustee, to the extent of the value of the property
which it acquired fromA

* * * * * * *

Equally clear and definite nust be the hol ding
t hat one who di spossesses anot her conpany of all of its
assets, paying the consideration therefor to a third
party, and | eaving the propertyl ess corporation unable
to pay its debts, including taxes which were inchoate
at the time, becones a trustee and liable in such
trusteeship for taxes and other debts in an anmunt not
exceedi ng the value of the property taken fromthe
debtor taxpayer. This is so * * * because of the
application of principles of equity. * * *

In distilling respondent’s trust fund doctrine fromthe
above- quot ed passages in Shepard, respondent ignores or fails to
acknowl edge the underlying rationale that the Court of Appeals
gave for the principles of equity that that court set forth in
Shepard. According to the Court of Appeals,

The theory of these holdings is that courts of

equity will protect creditors fromfraudul ent action on
the part of the debtors by holding the recipient of the
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debtor’s property as a trustee thereof for the benefit
of the creditors of said debtor.

1d. at 599.

This Court’s predecessor, the Board of Tax Appeal s, set
forth the principles of equity and the rationale for those
principles in a manner very simlar to that of the Court of
Appeal s in Shepard. According to that Board,

where assets of a corporation are sold for an equiva-
| ent consideration, which under an agreenent is paid to
t he stockhol ders, |eaving the corporation w thout
assets to satisfy its creditors, the purchasing corpo-
ration is liable to creditors of the selling corpora-
tion to the extent of the value of the property re-
ceived, the sale being in fraud of creditors and the
purchaser being a party to such fraud through his
knowl edge that the result of the transaction nust
necessarily | eave such creditors with no assets from
which to satisfy their clains.

Hunt v. Conm ssioner, supra at 277.

The courts devel oped the principles of equity set forth in
Shepard and Hunt as an exception to the well-settled general rule
in the myjority of States in the United States, including the
State of Illinois, “that a corporation that purchases the assets
of another corporation is not liable for the debts or liabilities

of the transferor corporation.” Vernon v. Schuster, 688 N E.2d

1172, 1175-1176 (111. 1997); see Stewart Title Guar. Co. V.

Commi ssioner, 15 T.C 566, 573 (1950); G deon-Anderson Co. V.

Conmm ssioner, 20 B.T.A 106, 108-109 (1930); Cnty. Ins. Servs.,

Ltd. v. United Life Ins. Co., No. 05-CV-4105-JPG (S.D. Ill. Sept.

13, 2007). That exception to that general rule applies “where
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the transaction is for the fraudul ent purpose of escaping |iabil-

ity for the seller’s obligations.” Vernon v. Schuster, supra at

1175-1176; see Shepard v. Conmi ssioner, supra at 599; Hunt v.

Conmi ssi oner, supra at 277; G deon-Anderson Co. v. Conm ssi oner

supra at 109; Cnty. Ins. Servs., Ltd. v. United Life Ins. Co.,

supra.

In determ ning whether to apply the so-called fraud excep-
tion to the well-settled general rule in Illinois that a corpora-
tion that purchases the assets of another corporation is not
liable for the debts or liabilities of the transferor corporation
and therefore whether to apply the principles of equity set forth

in Shepard, Hunt, and other caselaw, it is necessary to determ ne

whet her the transaction in question was for the fraudul ent pur-
pose of avoiding liability for the transferor’s obligations. See

Shepard v. Conmi ssioner, supra at 599; Hunt v. Commi SsSi oner,

supra at 277; G deon- Anderson Co. v. Conmi ssioner, supra at 109;

Cnty. Ins. Servs., Ltd. v. United Life Ins. Co., supra; Vernon v.

Schuster, supra at 1175-1176. In determning under Illinois |aw

whet her the transaction was for such a fraudul ent purpose, it is
appropriate to l ook to the badges of fraud in section 5(b) of the
II'linois fraudul ent transfer statute that are used in determ ning
actual fraudul ent intent under section 5(a)(1l) of that statute.

See Davila v. Magna Holding Co., No. 97 C 1909 (N.D. Ill. Feb.

28, 2000).
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We have found that respondent has failed to carry respon-
dent’s burden of establishing that BCA' s sale of certain of its
assets to petitioner was a fraudul ent transfer under section
5(a)(1) and (b) of the Illinois fraudulent transfer statute.® A
fortiori, on the record before us, we find that respondent has
failed to carry respondent’s burden of establishing that that
sale comes wthin the fraud exception to the well-settled general
rule in lllinois that a corporation that purchases the assets of
anot her corporation is not liable for the debts or liabilities of
the transferor corporation. On that record, we further find that
respondent has failed to carry respondent’s burden of establish-
ing that BCA's sale of certain of its assets to petitioner
requires the application to that sale of the principles of equity

set forth in Shepard v. Conm Ssi oner, supra.

Based upon our exam nation of the entire record before us,
we find that respondent has failed to carry respondent’s burden
of establishing that petitioner is |liable as BCA' s transferee
under respondent’s trust fund doctri ne.

Concl usi on
Based upon our exam nation of the entire record before us,

we find that respondent has failed to carry respondent’s burden

%\We have al so found that respondent has failed to carry
respondent’ s burden of establishing that BCA's sale of certain of
its assets to petitioner was a fraudul ent transfer under sec.
5(a)(2) of the Illinois fraudulent transfer statute.



- 110 -
of establishing that petitioner is |liable as a transferee of
property of BCA under section 6901. %
We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered

for petitioner.

Qur resolution of the various questions and issues pre-
sented here depends on the facts that we have found on the record
before us and on respondent’s burden of proof. Nothing herein is
intended to be, or should be read as, reaching or inplying any
finding or conclusion in other cases that are not before us.



