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VEMORANDUM OPI NI ON

SWFT, Judge: In this collection case under section 6330
petitioner chall enges respondent’s notice of intent to | evy
relating to $2,623 in outstandi ng Federal enploynent taxes,
penalties, and interest petitioner owes in connection with her
restaurant and catering business. Respondent noves for sunmary

j udgnent under Rule 121.
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

Backgr ound

At the tinme the petition was filed, petitioner resided in
W sconsin.?

During 2006 petitioner owned and operated as a sole
proprietorship a restaurant and catering business nanmed Brick
House Café & Catering (Brick House) in Cable, Wsconsin. Brick
House was required to remt periodically to respondent enpl oynent
taxes withheld from enpl oyees’ wages. See secs. 3101, 3111

On July 31, 2006, petitioner tinely filed Brick House' s Form
941, Enployer’s Quarterly Federal Tax Return, for the period
endi ng June 30, 2006, reporting Federal enploynent taxes due of
$1,890. Petitioner, however, renmtted no paynent in connection
with this filing.

On June 4, 2008, respondent sent petitioner a final notice
of intent to levy and an expl anation of petitioner’s right to a

coll ection Appeals Ofice hearing under section 6330 relating to

Al t hough petitioner did not respond to the Court’s Jan. 14,
2011, order to ratify her petition lacking an original signature,
the Court is satisfied that petitioner filed the petition herein.
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petitioner’s $1,890 unpai d Federal enploynment tax liability for
t he period ending June 30, 2006. 2

On June 16, 2008, petitioner filed wth respondent a Form
12153, Request for a Collection Due Process or Equival ent
Hearing, relating to respondent’s proposed |levy action. On the
Form 12153 petitioner indicated that she wi shed to propose an
offer-in-conprom se as a collection alternative to respondent’s
proposed | evy.

On Decenber 12, 2008, respondent’s Appeals Oficer (AO
mai |l ed petitioner a letter scheduling a collection due process
(CDP) hearing with petitioner for January 9, 2009. 1In this
| etter respondent’s AO requested that petitioner submt proof of
Federal tax deposits for the period ending Decenber 31, 2008, and
a copy of petitioner’s signed Federal enploynent tax return for
t he period endi ng Septenber 30, 2008.

On January 9, 2009, an Appeals Ofice hearing was held by
t el ephone conference between respondent’s AO and petitioner

During this tel ephone conference petitioner and respondent’s AO

2Apparently petitioner has unpaid Federal enploynent taxes
due for other periods, as well as unpaid Federal unenpl oynent
taxes for 2 years. Petitioner lists on the petition herein as
properly in issue those other periods and years. However,
because the notice of determ nation that petitioner challenges
herein relates only to a proposed levy to collect petitioner’s
unpai d Federal enploynment taxes for the period endi ng June 30,
2006, those other periods and years are not properly before us.
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di scussed, anong other things, petitioner’s interest in proposing
an offer-in-conprom se

On January 12, 2009, respondent’s AO--followi ng up on the
January 9, 2009, telephone conference call--sent petitioner a
Form 656, O fer in Conprom se, and requested petitioner to
provide financial information. Petitioner never submtted a
conpl eted Form 656, any less formal offer-in-conprom se, or any
of the requested financial information.

On January 11, 2010, respondent’s AO nade a determ nation
under section 6330 and mailed to petitioner a notice thereof
sust ai ni ng respondent’s proposed levy action. In this notice
respondent’s AO indicated that because petitioner failed to
submt an offer-in-conprom se (and the requested financi al
i nformati on needed for proper consideration of an offer-in-
conprom se), respondent’s notice of intent to |levy was justified.

On February 18, 2010, petitioner filed the petition herein
chal | engi ng respondent’ s January 11, 2010, notice of
determ nation

On Decenber 3, 2010, respondent filed a notion for summary
judgnent. On Decenber 8, 2010, the Court issued an order
directing petitioner to file a response to respondent’s notion.

Petitioner failed to file any such response.
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On February 28, 2011, this case was called fromthe cal endar
for the trial session at St. Paul, M nnesota. There was no
appearance by or on behal f of petitioner.?

Di scussi on

When no material fact remains at issue, we may grant summary

judgnent as a matter of law. Rule 121(b); Fla. Country d ubs,

Inc. v. Conmm ssioner, 122 T.C. 73, 75-76 (2004), affd. on other

grounds 404 F.3d 1291 (11th G r. 2005). Petitioner has not
properly pursued any contest of her liability for the enpl oynent
tax liabilities for the period in issue.* W review respondent’s
Appeal s Ofice determ nation for abuse of discretion. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000).

Taxpayers who wi sh to propose an offer-in-conprom se are

required to submt a Form 656. See Godwin v. Conm ssioner, T.C
Meno. 2003-289, affd. 132 Fed. Appx. 785 (11th G r. 2005).

Al t hough petitioner indicated her interest in proposing an offer-

3During the cal endar call on Feb. 28, 2011, respondent’s
counsel informed the Court that petitioner’s representative--who
has not entered an appearance in this case--had inforned
respondent’ s counsel that petitioner would not be responding to
respondent’s notion for summary judgnent.

“ln her petition, petitioner challenges the penalties
associated wth her unpaid Federal enploynent and unenpl oynent
tax liability. Petitioner did not raise any argunent pertaining
to penalties on her Form 12153 and, in failing to respond to
respondent’s notion for summary judgnent and to appear at the
cal endar call on Feb. 28, 2011, has failed to address
substantively the penalties issue before this Court.
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i n-conprom se, she never submtted to respondent’s AO a Form 656
Because petitioner failed to submt to respondent’s AO any offer-
i n-conprom se, there was no abuse of discretion in respondent’s

AO s failing to consider one. See Kendricks v. Conmm ssioner, 124

T.C. 69, 79 (2005).

Respondent’ s determ nation properly verified that al
requi renents of applicable | aw and adm ni strative procedure have
been net, that respondent’s AO considered the issues petitioner
rai sed in her CDP hearing, and that respondent’s AO bal anced the
need for efficient collection of taxes with the legitimte
concern of petitioner that the collection action be no nore
i ntrusive than necessary. See sec. 6330(c)(3).

Further, because petitioner failed to respond to
respondent’s notion for summary judgnent and to attend (or have
soneone appear on her behalf at) the calendar call, petitioner
has wai ved her right to contest respondent’s notion. See Rule

121(d); Agquirre v. Conm ssioner, 117 T.C. 324, 327 (2001).

We sustain respondent’s determ nation to reject petitioner’s
proposed collection alternative of an offer-in-conprom se.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent.



