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P began receiving pension benefits in 1981. He
clainmed he was entitled to disability benefits, but his
enpl oyer denied that claim [In 2002, 2004, and 2005, P
recei ved pension benefits and i ncurred nedi cal
expenses. He filed no returns for those years. The
| RS prepared a substitute for return (SFR) for each
year and issued for each year a notice of deficiency
determining a deficiency in tax plus additions to tax
pursuant to |I.R C. secs. 6651(a)(1l) and (2) and 6654.
The RS s determ nation included the pension benefits
in Ps taxable incone and allowed P only the standard
deduction pursuant to |I.R C. sec. 63(c). In Septenber
2008 P filed petitions to comence these cases, and the
Court schedul ed the cases to be tried a year later in
Sept enber 2009. P noved for a continuance, asserting a
need for nore tine to obtain docunents to substantiate
item zed deductions. The Court granted the continuance
and ordered P to produce by Decenber 2009 all the
docunents that P relies on to substantiate deducti ons.
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P requested and was granted an additional 2 nonths but
did not produce substantiating docunents in February
2010. R noved for summary judgnment, asserting that P's
pension inconme is taxable, that Pis entitled only to

t he standard deduction, and that Pis liable for the
additions to tax. P did not respond to Rs notion for
summary judgnent.

Held: P s pension benefits are taxable and are
not “ampunts recei ved under worknmen' s conpensation acts
as conpensation for personal injuries or sickness” for
purposes of |I.R C. sec. 104(a)(1).

Held, further, Pis not entitled to item zed
deductions. Were P has the burden to prove his
entitlenent to those deductions but fails to produce
substantiation of those deductions in conpliance with
the Court’s order, Ris entitled to partial summary
judgnent on the issue. See Celotex v. Catrett,

477 U.S. 317 (1986).

Held, further, Pis liable for the additions to
tax under 1. R C. secs. 6651(a)(1l) and 6654 for 2002,
2004, and 2005, and for the addition under |I.R C
sec. 6651(a)(2) for 2002 and 2005.

Hel d, further, genuine issues of nmaterial fact
precl ude summary judgnment on the issues of: the
preci se anmount of P's pension incone in 2004; the
preci se amount of the taxable portion of Ps Social
Security benefits in 2004; the nunber of personal
exenptions to which Pis entitled; the anobunt of the
standard deduction to which Pis entitled; and P's
liability under I.R C. sec. 6651(a)(2) for the failure-
to-pay addition to tax for 2004, for which year R has
not shown that the SFR was signed in conpliance with
. R C. sec. 6020(b)(2).

Patricia M Lukovsky, for petitioner.

James L. CGessford, for respondent.
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VEMORANDUM COPI NI ON

GUSTAFSQN, Judge: These cases are before the Court pursuant
to section 6213(a)! for redeterm nation of deficiencies in tax
and additions to tax for 2002, 2004, and 2005, which the Internal
Revenue Service (IRS) determ ned agai nst petitioner Al exander
Ni chol as Lukovsky. M. Lukovsky’'s daughter Patricia Lukovsky
serves in these cases as his “next friend” pursuant to
Rul e 60(d), because of M. Lukovsky’'s extrenely poor health. The
cases are currently before the Court on a notion for summary
judgnent filed March 25, 2010, by respondent, the Comm ssioner of
I nternal Revenue. Ms. Lukovsky nade no response to the
Comm ssioner’s notion; and for the reasons expl ai ned bel ow, we
will grant that notion in part.

Backgr ound

The following facts are based on the pl eadings, the parties’
partial stipulation filed August 19, 2009, and the exhibits
submtted with the Comm ssioner’s notion. At the tine his

petitions were filed, M. Lukovsky resided in M nnesota.

!Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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M. Lukovsky's pension dispute

M. Lukovsky worked as a police officer in Duluth,
M nnesota, until no later than May 1977, at which tinme he had
been in active service for 25 years and was over the age of 50.
(Consequently, he had served the requisite nunber of years to be
entitled to a pension.) He applied for disability benefits, but
his application was eventually denied. He began receiving
pension benefits (not disability benefits) at |east as early as
March 1981

M. Lukovsky apparently received no benefits for the period
May 1977 through February 1981. In Decenber 1981 he brought a
| awsuit against the Gty of Duluth and its Police Departnent,
all eging that they had wongly denied himdisability benefits.
He apparently clained both (1) that his pension benefits should
have been characterized as disability benefits and (2) that he
shoul d have been given benefits before March 1981. Qur record
does not show the outcone of that |lawsuit and, in particular,
does not show that M. Lukovsky ever established his entitlenent
to disability benefits. As recently as Septenber 2005 the State
of Mnnesota affirmed its denial of M. Lukovsky' s claimfor pre-
1981 benefits and for disability benefits.

M. Lukovsky's incone and expenses during the years at issue

In the three years at issue, M. Lukovsky received from

M nnesota’s Public Enpl oyees Retirenent Associ ation (PERA)
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pensi on benefits totaling $43,599.12 in 2002, $21,768.21% in
2004, and $45,968.88 in 2005. Hi s endorsenent of each of the
nmont hly checks maki ng those paynents is preceded by the phrase
“Cashed Under Protest Pending Legal Reconsideration” or words to
t he sanme effect.

M. Lukovsky al so received the foll ow ng anounts of incone

during the years at issue:

| ncone 2002 2004 2005
Soci al Security benefits $3, 112 $3, 223 $3, 313
Mel | on Bank di vi dends L 0- 52 26
| RS i nterest paynent --- 89 ---

IM . Lukovsky received $26 in dividends from Ml lon in 2002,
but the parties have stipulated that it was not taxable.

For purposes of sunmmary judgnment, we assune that
M. Lukovsky spent the follow ng amounts for prescription
nmedi cations for hinself and his wife: $577.27 in 2002, $1, 386.90

in 2004, and $1,283.37 in 2005.3

2The statutory notice of deficiency for 2004 recites that
t he 2004 pension paynents consisted of two amounts ($21, 768 and
$23,079) that total $44,847. However, the exhibits attached to
the Comm ssioner’s notion include only one Form 1099- R,
“Distributions From Pensions, Annuities, Retirenent or
Profit-Sharing Plans, |IRAs, Insurance Contracts, etc.”, from PERA
in the amount of $21,768.21 and twel ve checks from 2004 that al so
total $21,768.21. Under Rule 121, where every inference is drawn
in favor of the non-novant, we hold that there is a genuine issue
of material fact as to the $23,079 that is stated in the notice
of deficiency but that is not substantiated with a Form 1099-R or
cancel ed checks.

These anmpunts are derived fromreceipts that Ms. Lukovsky
attached (w thout authentication) to a status report that she
filed February 17, 2010. Although she failed to submt themin

(continued. . .)
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Substitutes for return and notices of deficiency

M. Lukovsky filed no Federal tax return for any of the five
years 2001 through 2005--i.e., including the three years at
i ssue. For the years at issue--2002, 2004, and 2005--he nmade no
estimated tax paynents or other paynents of tax.

Consequently, in March 2008 the I RS prepared a substitute
for return (SFR) for each year.* On each SFR the IRS incl uded
t he incone described above (including the pension benefits).
Each SFR all owed the standard deducti on pursuant to section 63(c)
(rather than item zed deductions, which M. Lukovsky had never
clainmed). Each SFR then conputed M. Lukovsky’'s incone tax
l[tability, as well as additions to tax for failure to file

returns (under section 6651(a)(1l)), failure to pay tax shown on a

3(...continued)
response to the Comm ssioner’s notion, we assune for purposes of
summary judgnent that they are authentic, that they substantiate
t he expenses refl ected thereon, and that those expenses are
deducti ble. However, as we explain below, they are in anounts
| ess than the standard deduction to which M. Lukovsky is
entitled wthout any substantiation.

“The SFRs for 2002 and 2005 are signed by an IRS official,
but the SFR for 2004 is not signed. For the significance of this
om ssion, see part V.B bel ow
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return (under section 6651(a)(2)), and failure to pay estinmated

tax (under section 6654(a)), as foll ows:

Additions to Tax
Year Defi ci ency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

2002 $7,278 $1, 637.55 $1, 819. 50 $243. 20
2004 6, 443 1, 449. 67 1,159.74 184. 61
2005 6, 567 1,477.57 788. 04 263. 41

On June 16, 2008, the IRS issued to M. Lukovsky three
statutory notices of deficiency--one for each of the years 2002,
2004, and 2005--determ ning in each year the deficiency of tax
and additions to tax set out above.

Tax Court proceedi ngs

On Septenber 15, 2008, M. Lukovsky’s daughter Patricia
Lukovsky filed the petitions in these three cases. She signed
each petition as his “POA” (power of attorney), and to each
petition she attached a statenment explaining that she is his
daughter and is the sole care giver for himand her nother. The
Court recognized her as M. Lukovsky's “next friend” pursuant to
Rul e 60(d). The petitions assert that M. Lukovsky is not
taxabl e on his pension incone and that, even if he is, he has

deductions that would offset the incone and reduce or elimnate
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his tax liability.® Regarding deductions, the petitions allege
t hat - -
2.) The deductions are standard and do not reflect

credits all owed for nedical or dental
expenses.

* * * * * * *

4.) The deductions do not reflect credits for property
| oss or casualty |oss.

In April 2009 the Court issued notice to the parties that
t hese cases would be tried at the Court’s trial session beginning
Septenber 14, 2009, in St. Paul, Mnnesota. Wth that notice,
the Court issued its Standing Pretrial Oder, which, inter alia,
required as foll ows:

Any docunents or materials which a party expects to

utilize in the event of trial (except solely for

i npeachnent), but which are not stipulated, shall be

identified in witing and exchanged by the parties at

| east 14 days before the first day of the trial session

[i.e., by August 31, 2009].
By notion filed July 16, 2009, and supplenented July 27, 2009,
Ms. Lukovsky requested a continuance of trial, explaining that
heal t h probl ens--her parents’ and her own--made it difficult for
her to neet the deadline for exchangi ng docunments. The Court

then held a tel ephone conference with the parties, during which

the Court asked Ms. Lukovsky to state a date by which she would

The petitions also allege denial of “credits for
disability”, but we know of no credit to which they refer.
Because the petition seens to use “credit” and “deduction”

i nterchangeably, we infer that “credits for disability” neans
deductions for disability-related nedi cal expenses.
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be able to provide the docunents. She agreed that she woul d be
abl e, by Decenber 1, 2009, to provide to the IRS all of the
docunents on which she would rely to substantiate the deductions
at issue. (She thus requested a three-nonth extension of the
deadline in the Standing Pretrial Oder.) By order of August 14,
2009, the Court granted the continuance that M. Lukovsky had
request ed, and ordered--

that, on or before Decenber 1, 2009, petitioner shal

provide to the IRS all of the docunents on which she

will rely to substantiate the deductions at issue in

this case.

Both at the tel ephone conference and in the order of August 14,
2009, the Court advised Ms. Lukovsky--

that any request to nodify that schedule for nedica

reasons woul d have to be supported by a letter froma

doctor that not only explains the difficulties that she

i s experiencing but also the expectation for a schedul e

on which the business of this case can be handl ed.

The parties filed a partial stipulation on August 19, 2009,
that set out facts relevant to the incone issues in the
petitions; but Ms. Lukovsky did not otherwi se conply with the
Court’s order. Rather, on Novenber 30, 2009, M. Lukovsky filed
a notion (dated Novenmber 24, 2009) to extend the time within
whi ch she was to conply with the Court’s order and produce her
docunents to the Comm ssioner, explaining that nedical issues had
i npeded her progress. She asked to be allowed “until the end of

January 2010”--i.e., January 31, 2010. Since January 31 was a

Sunday, the effective date of such an extensi on would be Mnday,
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February 1, 2010, a further extension of 62 days (or two nonths).
Despite the Court’s prior instruction, M. Lukovsky attached no
doctor’s letter to her notion. However, the Conm ssioner did not
object to the requested extension, and the Court granted it by
order of Decenber 22, 2009, thereby allow ng Ms. Lukovsky a total
of five nonths of additional time, beyond the deadline originally
inposed in the Standing Pretrial Order. The Court’s order

i ncl uded this warning:

Ms. Lukovsky is warned that, absent extraordinary
ci rcunst ances, she shoul d expect that no further
enl argenents or continuances will be granted. She
shoul d expect that any notions or requests based on
nedical allegations will be disregarded unless they are
supported by a statenent froma doctor. This case wll
be resol ved on a reasonabl e schedul e, with any docu-
ment ati on that Ms. Lukovsky can nuster by February 1.
The Court’s unwillingness to allow indefinite delays is
not based on inpatience or a desire to di sadvantage the
petitioner, but rather is based both on the Court’s
need and obligation to resolve its business efficiently
and on the fact that, as tine passes, information
becones | ess and | ess avail able, as nenories fade and
docunents scatter

Thereafter, the Court received from M. Lukovsky various
subm ssi ons expl aining the hardshi ps of her situation, including
a February 17, 2010, filing that argued:

The information that is available at this stage * * *

is sitting in our hone. * * * Even if institutions may

no | onger have records of those years there are

probably those or others safely tucked away at our

hore.
Still, Ms. Lukovsky had not identified those records nor provided

themto the Conmi ssi oner.
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On February 16, 2010, the Conm ssioner filed a notion to
preclude Ms. Lukovsky fromoffering into evidence any docunents
in support of M. Lukovsky’'s clained deductions, as a sanction
for her non-conpliance with the Court’s order of Decenber 22,
2009. The notion stated the Conm ssioner’s intention to nove for
summary judgnent. By order of February 24, 2010, the Court took
under advi sement the Conm ssioner’s notion for sanctions and set
a deadline for a notion for summary judgnent.

The Conmm ssioner served a notion for summary judgnment on
March 24, 2010. On March 29, 2010, the Court ordered
Ms. Lukovsky as foll ows:

| f petitioner disputes the notion [for sunmary
judgnent], then pursuant to Rule 121 the opposition to
the notion should include affidavits and ot her evidence
to show that there are disputes of fact that make
summary judgnent inappropriate and require a trial.
The Court observes that, generally speaking, there
appear to be three sets of issues in the case:
(1) incone issues (as to which the parties filed a
stipulation of facts on August 19, 2009), (2) deduction
i ssues (as to which respondent asserts that petitioner
has not substantiated the deductions), and
(3) additions to tax and penalties. Petitioner should
respond as to each of these three sets of issues.

The deduction issues appear to inplicate to [sic]
the Court’s prior orders in this case requiring
petitioner to produce to the IRS the docunents on which
petitioner relies to dispute the deficiency that the
| RS determned. |If petitioner possesses docunents that
substanti ate any deductions clained, then certified
copi es of those docunents should be included with the
opposition to respondent’s notion. Petitioner should
expect that no deduction will be allowed in this case
if it is not substantiated in petitioner’s opposition.
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The Court then ordered Ms. Lukovsky to respond to the notion for
summary judgnent by no later than April 19, 2010. As of the date
of this opinion--alnost nine nonths after her original deadline
(i.e., August 31, 2009) to disclose her docunents to the
Comm ssi oner pursuant to the Standing Pretrial Order--

Ms. Lukovsky has made no response to the Comm ssioner’s notion
for summary judgnent.

Di scussi on

Summary judgnment st andards

Where the pertinent facts are not in dispute, a party may
move for summary judgnent to expedite the litigation and avoid an

unnecessary trial. Fla. Peach Corp. v. Conm ssioner, 90 T.C

678, 681 (1988). Summary judgnment may be granted where there is
no genuine issue as to any material fact and a deci sion may be

rendered as a matter of law. Rule 121(a) and (b); see Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965
(7th Cr. 1994).

The party noving for sunmmary judgnment bears the burden of
showi ng that there is no genuine issue as to any material fact,
and factual inferences will be drawn in the manner nost favorable

to the party opposing summary judgnent. Dahlstromyv.

Conm ssioner, 85 T.C. 812, 821 (1985). Mst of the facts

pertinent to the incone issues are stipulated, and no materi al
factual disputes keep us from deci di ng whether the pension incone

is taxable. Where the issue is substantiation of deductions, the
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Comm ssioner carries his burden as novant by show ng that,
despite the Court’s orders, M. Lukovsky has failed to produce
substantiati ng docunents and that she thereby shows that she
cannot state a prima facie case. The Suprene Court has held that
where the party who does not have the burden of proof has
attenpted di scovery, but the party with the burden of proof has
not responded with evidence sufficient to carry its burden of
proof, summary judgnent may be granted in favor of the party who

shows that discovery yielded no evidence. Celotex v. Catrett,

477 U.S. 317 (1986).

As a general rule, the petitioner in a deficiency case bears
t he burden of proof, see Rule 142(a), and there is nothing in the
record to suggest any reason that the burden would shift in this
case. Thus, M. Lukovsky has the burden to substantiate
M. Lukovsky’s entitlenment to any deductions. However, apart
fromthe prescription nedicine expenses described above, she has
not cone forward with any evidence to carry that burden--despite
her general obligation under Rule 70(a)(1l) to cooperate with
i nformal discovery, despite the Standing Pretrial Oder, and
despite the Court’s orders of August 14 and Decenber 22, 2009,
requiring her to “provide to the IRS all of the docunents on
which she will rely to substantiate the deductions at issue in
this case.”

The Conmm ssioner has therefore made an adequate show ng to

support a notion for summary judgnent on the issue of
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M. Lukovsky’'s deductions in the years at issue, and it was
i ncunbent on Ms. Lukovsky to respond to that notion. Rule 121(d)
requires:
When a notion for summary judgnent is nmade and
supported as provided in this Rule, an adverse party
may not rest upon the nmere allegations or denials of
such party’s pleading, but such party’s response, by
affidavits or as otherw se provided in this Rule, nust
set forth specific facts showng that there is a
genui ne issue for trial. |If the adverse party does not
so respond, then a decision, if appropriate, may be
ent ered agai nst such party.
Ms. Lukovsky was therefore not entitled to rely on her
all egations in the petitions that M. Lukovsky had incurred
“Medi cal or dental expenses” or “casualty |oss” but rather was
obliged to bring forward any evidence she has to substantiate
t hese or any other clainmed deductions. She did not do so.

1. | ncone i ssues

The facts relevant to nost of the income issues are
adequately set out in the parties’ stipulation filed August 19,
2009. That incone is taxable, and the Conmm ssioner is entitled
to partial summary judgnent, as we now show.

A. Pensi on i ncone

The petitions allege that “[t]he inconme conmes froma
lifetime, non-taxable disability annuity.” W infer that
Ms. Lukovsky contends that her father’s pension benefits were
“anmounts received under worknen’s conpensation acts as

conpensation for personal injuries or sickness”, which are
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excluded fromincone pursuant to section 104(a)(1).° However,
M. Lukovsky never received disability paynents. He received a
pension. He contended with his former enployer on the subject
and urged that he should be given disability, but the contention
did not prevail. Consequently, the record shows no basis for
excluding M. Lukovsky’s pension benefits fromincone.

The petitions allege: “Previous Tax Court Appeals have been
entered into and have been resolved in the petitioner’s favor.”
If this is an argunent that the outcone in this case should be
bound by the outconme of previous Tax Court cases, that argunent
cannot succeed. The relevant doctrine is collateral estoppel,
whi ch the Suprene Court has summari zed thus:

Under coll ateral estoppel, once a court has decided an

i ssue of fact or |aw necessary to its judgnent, that

deci sion may preclude relitigation of the issue in a
suit on a different cause of action * * *,

Allen v. McCurry, 449 U S. 90, 94 (1980). Thus, if the Tax Court
had previously decided that M. Lukovsky's pension inconme is not

taxabl e, then Ms. Lukovsky could invoke that doctrine to attenpt

5The regul ations make clear that this incone exclusion does
extend to anounts received “under a statute in the nature of a
wor kmen’ s conpensation act”, but not to “a retirenent pension or
annuity to the extent that it is determined by reference to the
enpl oyee’ s age or length of service, * * * even though the
enpl oyee’ s retirenent i s occasioned by an occupational injury or
sickness.” 26 C.F.R sec. 1.104-1(b), Incone Tax Regs. (enphasis
added). We do not anal yze whether M. Lukovsky’'s pension
benefits, even if they had been ostensibly paid as disability
paynments, would qualify for exclusion under these principles,
since his argunent stunbles at the starting gate as a factual
matter. Hi s pension paynents were never characterized as
di sability paynents.
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to bar the IRS fromrelitigating the matter in this case.
However, Ms. Lukovsky has not pointed to any Tax Court deci sion
that addresses this issue. Qur records show that M. Lukovsky
has previously filed suit in the Tax Court, but none of his cases
has resulted in any decision of this or any other specific
i ssue.’

We therefore hold that M. Lukovsky’s pension incone is
taxabl e. However, there is a genuine issue of nmaterial fact as
to the anount of that incone in 2004 (i.e., whether or not to
i nclude $23,079 for which our record includes no Form 1099 or
cancel ed checks; see supra note 2). W wll therefore grant
partial summary judgnment on the pension inconme issue.

B. O her i ncone

The parties have stipulated that M. Lukovsky received the
interest and dividends at issue, and section 61(a)(4) and (7)

provides that interest and dividends are generally taxable. The

M. Lukovsky filed three petitions that ended in stipul ated
deci sions of no deficiency and no overpaynent: Lukovsky v.
Comm ssi oner, docket No. 26717-91 (involving 1985, 1987, and
1988; stipul ated deci sion entered June 30, 1993); Lukovsky V.
Comm ssi oner, docket No. 12018-92 (involving 1989; stipul ated
deci sion entered June 30, 1993); and Lukovsky v. Conm ssioner,
docket No. 12315-95 (involving 1991 and 1992; stipul ated deci sion
entered Cct. 8, 1996). M. Lukovsky’'s incone tax liabilities for
1995 and 1996 were involved in Lukovsky v. Conm ssioner, docket
No. 11936-99, and that case was dism ssed for |ack of prosecution
on May 18, 2001, in an order that sustained deficiencies in tax
and additions to tax. The collection of those 1995 and 1996
l[iabilities was put at issue in Lukovsky v. Conm ssioner, docket
No. 3546-04S, which was dism ssed for nootness on April 13, 2005.
We take notice of our records in these cases pursuant to Rule 201
of the Federal Rules of Evidence.
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petitions do not suggest that, and Ms. Lukovsky has not given any
reason that, this incone is not taxable to M. Lukovsky.

Li kewi se, Ms. Lukovsky has suggested no reason that her
father’s Social Security benefits are not taxable to the extent
provided in section 86, and we hold that they are taxable to that
extent. The notice of deficiency for each year includes in
M. Lukovsky’'s income 85 percent of his Social Security benefits,
consistent with section 86(a)(2)(B). This appears to be correct
for 2002 and 2005, and Ms. Lukovsky has shown no error in this
per cent age.

However, as to 2004--for which we have held that there is a
genui ne issue of material fact as to the inclusion of $23,079 in
M. Lukovsky’s inconme (see supra note 2)--we cannot yet determ ne
his nodified adjusted gross inconme (as defined in
section 86(b)(2)), and it is therefore not clear whether the
taxabl e portion of his benefits is 85 percent (as in
section 86(a)(2)(B)) or is instead a | esser percentage (as in
section 86(a)(1)). For that reason, we hold that a portion of
M. Lukovsky’'s Social Security benefits for 2004 is taxable but
that there is a genuine issue of material fact as to the taxable
anount .

[11. Deduction issues

M. Lukovsky filed no returns--and thus clained no item zed
deductions pursuant to section 161--for the three years at issue.

Consequently, in its notices of determnation, the IRS all owed
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hi mthe standard deduction pursuant to section 63(c). The
petitions allege that--
2.) The deductions are standard and do not reflect

credits all owed for nedical or dental
expenses.

* * * * * * *

4.) The deductions do not reflect credits for property
| oss or casualty |oss.

In this [itigation the Comm ssioner attenpted to |l earn the
anounts of these all eged deductions and to obtain M. Lukovsky’s
substantiation for them but she did not cooperate. The Court
ordered her to provide her substantiation for them but the only
substanti ati on she supplied was for prescription nmedicine
expenses in anounts that, in each year, were |less than the
standard deduction that was already allowed in the notice of
deficiency. The Comm ssioner noved for sunmmary judgnment, and
Ms. Lukovsky did not respond.

Under Celotex v. Catrett, 477 U.S. 317 (1986), it was

i ncunbent on Ms. Lukovsky to respond with substantiating evidence
in order to raise a genuine issue of material fact, and the Court
explained this obligation to her in its order of March 29, 2010.
She has substanti ated expenses (prescription nedicine) only in
anopunts | ess than the standard deduction that the I RS al ready
allowed in the notices of deficiency. 1In the absence of
substantiation of any further anounts, we now hold that there is

no genui ne issue on the matter of item zed deductions, and that
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M. Lukovsky is entitled only to the standard deducti on of
section 63(c).?8

| V. Per sonal exenption issues

The petitions allege that “Petitioner received no credit for
his own disability and related costs for hinmself and ot her
di sabled famly nenbers that he has assuned”. W construe

broadly the petition of a pro se litigant, see Rule 31(d);

Hai nes v. Kerner, 404 U. S. 519, 520 (1972), and we understand the
petitions in these cases to raise the issue of personal

exenptions under sections 151 and 152.° The Conm ssioner did not
nmove for summary judgnent on this issue, and we do not resolve it

in this opinion.

8However, the precise anobunt of the standard deduction
remai ns unresol ved because of issues, discussed in part |V bel ow,
that nay affect the conputations under section 63(c)(2), (c)(3),
and (f). Because the Conmi ssioner nmade no argunent or showing in
support of the anpbunts stated (but not explained) in the notices
of deficiency, we do not grant summary judgnent on this issue.

°Al t hough section 151 provides that the personal exenptions
“shall be allowed as deductions”, they are distinct fromthe
item zed deductions allowed in section 161, which “allows] as
deductions the itens specified in this part” (enphasis added)--
i.e., part VI, consisting of sections 161 through 199. W assune
that Ms. Lukovsky, |ike many taxpayers, thinks of “deductions” as
item zed deductions and considers “exenptions” to be a distinct
matter. We therefore assune that, when the Conm ssioner sought
and the Court ordered Ms. Lukovsky to provide substantiation for
“deduction issues”, she did not think that she was being called
on to denonstrate M. Lukovsky' s entitlenment to exenptions for
his w fe and ot her dependents.




V. Additions to tax

Under section 7491(c), “the Secretary shall have the burden
of production in any court proceeding with respect to the
liability of any individual for any penalty, addition to tax, or
addi ti onal anount inposed by this title.” Wth the m nor
exception noted bel ow, the Comm ssioner has net that burden of
production, and we sustain nost of the additions to tax.

A. Section 6651(a)(1)

Section 6651(a)(1l) authorizes the inposition of an addition
to tax for failure to file a tinely return. See also United

States v. Boyle, 469 U S. 241, 245 (1985). The parties have

stipulated that M. Lukovsky received his pension benefits but
failed to file returns for 2002, 2004, and 2005; and with that
stipulation the Conm ssioner has satisfied his burden of
production under section 7491(c).

Section 6651(a)(1l) provides for the addition “unless it is
shown that such failure is due to reasonabl e cause and not due to
willful neglect”. The petitions nade no allegation that can be
construed as pl eadi ng such “reasonabl e cause”; and Ms. Lukovsky
made no showi ng of reasonabl e cause--indeed, no response at all--
to oppose the Comm ssioner’s notion for summary judgnent. W
therefore hold that M. Lukovsky is liable for the failure-to-

file addition.



B. Section 6651(a)(2)

Section 6651(a)(2) inposes an addition to tax for failure to
pay the amobunt of tax shown on a return. The addition to tax
under section 6651(a)(2) applies only when an anmount of tax is

shown on a return. Cabirac v. Comm ssioner, 120 T.C. 163, 170

(2003). The Comm ssioner’s burden of production with respect to
the section 6651(a)(2) addition to tax requires himto introduce
evidence that a return show ng the taxpayer’s tax liability was

filed for each of the years at issue. \Wheeler v. Conm Ssioner,

127 T.C. 200, 210 (2006), affd. 521 F.3d 1289 (10th C r. 2008).
I n cases such as these, where the taxpayer did not tinely
file returns for the years at issue, the Conm ssioner nust
i ntroduce evidence that a valid substitute for return was nade
for each year pursuant to section 6020(b). Cf. sec. 6651(g)(2).
The Comm ssioner submtted with his notion for summary judgnment
copies of the SFRs for the three years at issue. To constitute a
valid substitute for return under section 6020(b), “the return
nmust be subscribed, it nust contain sufficient information from
which to conpute the taxpayer’s tax liability, and the return
formand any attachnments nust purport to be a ‘return’.”

Spurl ock v. Commi ssioner, T.C Mno. 2003-124.

All three SFRs “contain sufficient information”; and the
SFRs for 2002 and 2005 are subscribed as required by section
6020(b)(2); but the SFR for 2004 is not subscribed. As a result,

the 2004 SFR does not satisfy section 6020(b), and the
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Comm ssioner has therefore so far failed to satisfy his burden of
producti on under section 7491(c) with respect to the section
6651(a)(2) addition to tax for that year; but he did neet his
burden as to 2002 and 2005.

As with the section 6651(a)(1) failure-to-file addition,
section 6651(a)(2) provides for the failure-to-pay addition
“unless it is shown that such failure is due to reasonabl e cause
and not due to willful neglect”. Again, M. Lukovsky made no
response at all to the Conm ssioner’s notion for sunmary
judgment. Accordingly, we will grant summary judgnent in favor
of the Comm ssioner as to M. Lukovsky's liabilities for the
addition to tax under section 6651(a)(2) for the 2002 and 2005
tax years, but we hold that for the 2004 tax year a genuine issue
of material fact as to the sufficiency of the SFR precl udes
summary judgnent as to the section 6651(a)(2) addition to tax.

C. Secti on 6654

For the years at issue M. Lukovsky nade no paynents of
estimated tax--indeed, no tax paynents of any kind. Section 6654
i nposes an addition to tax on an individual taxpayer who
under pays his estimated tax. A taxpayer has an obligation to pay
estimated tax for a particular year if he has a “required annual
paynment” for that year. Sec. 6654(d). A “required annual

paynment” is defined in section 6654(d)(1)(B) as:



the | esser of--

(1) 90 percent of the tax shown on the
return for the taxable year (or, if no returnis
filed, 90 percent of the tax for such year), or

(1i) 100 percent of the tax shown on the
return of the individual for the preceding taxable
year.

Clause (ii) shall not apply if * * * the individual did
not file a return for such precedi ng taxable year.

Thus, the Comm ssioner’s burden of production under section
7491(c) requires himto produce, for each of the years at issue,
evi dence that the taxpayer had a required annual paynent under
section 6654(d); and in order to do so he nust denonstrate the
tax shown on the taxpayer’s return for the preceding year, unless
he can show that the taxpayer did not file a return for that

precedi ng year. See Weeler v. Conm ssioner, supra at 210-212.

The years at issue are 2002, 2004, and 2005, for which the
“precedi ng taxabl e year[s]” are 2001, 2003, and 2004. For one of
t hese preceding years (2004), the parties stipulated that
M. Lukovsky filed no return. For the other two preceding years
(2001 and 2003), the Conm ssioner submtted Forns 4340,
“Certificate of Assessnents, Paynents, and O her Specified
Matters”, showing that no returns were filed. The Comm ssi oner
has thus carried his burden of production under section 7491(c)
with respect to the section 6654 additions for the years at

i ssue.
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The section 6654 addition to tax is mandatory (i.e., it says
that the addition “shall be added”, and it provides no
“reasonabl e cause” exception) unless the taxpayer can pl ace
hi msel f within one of the conputational exceptions provided for

in subsection (e) thereof. &Gosshandler v. Comm ssioner, 75 T.C.

1, 20-21 (1980). Ms. Lukovsky has not nade any argunment about
section 6654, and there is no show ng that any of the exceptions
applies. Accordingly, we hold that M. Lukovsky is |liable for
the addition to tax under section 6654 for the 2002, 2004, and
2005 tax years.

Concl usi on

We find that there is no genuine issue of material fact, and
that the Conm ssioner is entitled to judgnent as a matter of |aw,
on the follow ng issues:

. M. Lukovsky’'s interest and dividend inconme in the

anounts stipulated is taxable.

. M. Lukovsky’s pension benefits constitute taxable
income in the anobunts of $43,599.12 in 2002 and
$45,968.88 in 2005 and in a not-yet-detern ned anount
of no less than $21, 768.21 in 2004.

. M. Lukovsky’s Social Security benefits (which he
received in the anmounts stipulated) is taxable to the
extent of 85 percent in the years 2002 and 2005 and to

an undeterm ned extent in 2004.
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M . Lukovsky has not substantiated item zed deductions
in amounts greater than the standard deduction and is
limted to the standard deduction (in anmobunts not yet
det erm ned).

. For all three years, M. Lukovsky is liable for the
failure-to-file addition to tax under section
6651(a) (1) and the addition under section 6654 for
failure to pay estimated tax; and for 2002 and 2005 he
is |iable under section 6651(a)(2) for the failure-to-
pay addition to tax.

However, we find that genuine issues of material fact remain as
to--

. whet her M. Lukovsky’ s pension incone was limted to
$21,768. 21 in 2004 or included additional anounts;

. whet her the taxable portion of M. Lukovsky’'s Soci al
Security benefits in 2004 is other than as reflected in
the notice of deficiency;

. whet her, for any or all of the years at issue,

M. Lukovsky is entitled to nore personal exenptions
than are reflected in the notices of deficiency;

. whet her the standard deduction to which M. Lukovsky is

entitled is, for any or all of the years at issue,
greater than as reflected in the notices of deficiency;

and
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. whet her M. Lukovsky is |iable under section 6651(a)(2)
for the failure-to-pay addition to tax for 2004.

To reflect the foregoing,

An appropriate order will be

i ssued.



