T.C. Meno. 2011-226

UNI TED STATES TAX COURT

GARY A. LYSENG, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 13394-10. Fil ed Septenber 21, 2011

Jon J. Jensen, for petitioner.

David L. Zoss, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

SW FT, Judge: Respondent determ ned a $5,023 deficiency in
petitioner’s 2007 Federal inconme tax plus a $1, 005 accuracy-
related penalty under section 6662(a).

The issues for decision are: (1) Wether petitioner had a
tax home in Bemdji, Mnnesota; (2) whether petitioner is

entitled to claimed unrei nbursed enpl oyee busi ness expenses; and
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(3) whether petitioner is liable for the section 6662(a)
accuracy-rel ated penal ty.

The trial of this case was held on March 31, 2010, in St.
Paul , M nnesot a.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code (Code) in effect for 2007, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

From chi | dhood petitioner has lived in and around Bem dj i,
in north central Mnnesota. Petitioner purchased the Bem dji
home in which he lived during 2007 in 2000. Petitioner, his
father, and his fiance live in this hone.

Petitioner is a contract |aborer and works mai nt enance jobs
at nucl ear power plants and other utility sites. Petitioner’s
jobs last less than 1 year, and nost last only a few nonths. By
their nature petitioner’s jobs are tenporary, and petitioner
sel domworks twice for the sane enpl oyer

Petitioner is a nmenber of the chapter of the Laborer’s Union
(union) which serves workers in Bemdji. At his honme address in
Bem dji and through this union, petitioner is contacted regularly
about available tenporary jobs in Mnnesota and ot her States.

Bef ore 2007, in addition to working at jobs in Bemdji,

petitioner worked tenporarily at jobsites in Bena, Park Rapids,
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and Wadena, M nnesota, approximtely 25, 50, and 75 m | es,
respectively, fromBemdji. Also in prior years, petitioner
wor ked tenporarily at nucl ear power plants in Red Wng,
M nnesota, New Hanpshire, and New Jersey.

Petitioner’s jobs at nucl ear power plants generally last a
few nonths as part of governnent-nmandat ed bi annual safety checks.

During January and February 2007, petitioner had no job and
lived in his home in Bemdji.

For 6 weeks, fromearly March to md-April 2007, petitioner
wor ked at a Northern States Power (NSP) nuclear power plant in
Monticell o, Mnnesota. Mnticello is approxinmately 190 m | es
fromBemdji, and during the week petitioner would stay overni ght
in a nmtel in Mnticello.

Petitioner regularly recorded in his cal endar book his
autonobile mleage relating to his job with NSP, which in 2007
totaled 1,090 mles and which included driving to and from
Monticello fromhis hone in Bemdji.

From m d-April through nost of August 2007, petitioner had
no job and lived in his honme in Bemdji.

In | ate August 2007, through a union contact petitioner
began a job in Uah and Wom ng wi th Sheehan Pi peline
Construction Co. (Sheehan). Petitioner understood that his job
wi th Sheehan would last only a few nonths. Petitioner’s job

i nvol ved mai nt enance work on an under ground pi peline.
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In | ate August 2007, petitioner drove his autonobile to U ah
to begin work with Sheehan. Petitioner recorded in his cal endar
book 1,200 autonobile mles for this trip to Uah. Wile in Uah
and Wom ng wor ki ng for Sheehan, petitioner had access to anot her
aut onobi |l e which he used for personal travel, and he apparently
stayed overnight in a travel trailer he owned.

Petitioner paid $881 in union dues while working for
Sheehan.

Wi |l e working for Sheehan petitioner drove his own
autonobile to perform his work assignnments al ong the Sheehan
pi peline, sonetines driving over 100 mles a day. Petitioner
kept track of the m | eage driven for Sheehan and recorded the
m | eage in his cal endar book. By the end of 2007 petitioner had
recorded 20,975 autonobile ml|es working for Sheehan, which
included the trip fromBemdji to Utah

Petitioner worked for Sheehan in Utah and Wom ng until
March 2008.

In addition to wages, Sheehan paid petitioner a per diem of
$148 for meals and | odgi ng and $354 per week as an autonobile
travel allowance.

For Christmas vacation petitioner took a comrercial airline
flight fromUah to Mnnesota to visit his famly in Bemdji.

On Decenber 31, 2007, petitioner purchased a conputer.
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On his 2007 Federal incone tax return, anong other things,
petitioner included as incone both the total per diem paynents
and the total weekly autonobile travel allowance he received from
Sheehan i n 2007.

On his 2007 Federal inconme tax return petitioner attached a
Schedule A, Item zed Deductions, on which he clained deductions
for unrei nbursed enpl oyee busi ness expenses of $24,742 ($11, 284
i n aut onobi | e expenses, $923 in neals and entertai nnent expenses,
and $12,535 in other m scell aneous busi ness expenses).

On audit, respondent disallowed the $24, 742 petitioner
cl ai med as unrei nbursed enpl oyee busi ness expenses on the grounds
that Bemdji was not petitioner’s tax home, that petitioner did
not have a tax honme, and that petitioner failed to substantiate
t he expenses. Respondent al so determ ned that petitioner was
liable for a section 6662(a) accuracy-related penalty on the
total tax deficiency.

At trial petitioner conceded sonme of the clainmed expenses,
and he now clainms only the follow ng as deducti bl e unrei nbursed
enpl oyee busi ness expenses: $11, 284 for autonobil e expenses,!?
$1, 422 for union dues, $100 for steel-toe boots, $1,417

depreciation on his travel trailer, $404 for airfare, $100 for

Petitioner nmultiplied the NSP 1,090 work miles, the 1,200
mles to Uah, and the Sheehan 20,975 work mles by the standard
m | eage rate of 48.5 cents per mile for a total of $11,284. See
Rev. Proc. 2006-49, 2006-2 C. B. 936.
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| aundry services, and $600 for | odging while working for NSP in
Monticello. Petitioner also still clains deductions for expenses
in unspecified anobunts for a conputer, a cell phone, a canera,
vehicle permts, and tow ng fees.

OPI NI ON
We first decide the threshold issue of whether petitioner’s
home in Bemdji was his tax honme for purposes of section
162(a) (2).
Section 162(a)(2) allows taxpayers to deduct travel expenses
incurred while away fromhone in pursuit of a trade or business.

Comm ssioner v. Flowers, 326 U S. 465, 469 (1946). |In order to

deduct travel expenses a taxpayer generally nust show that he or
she was away from hone overni ght when the expenses were incurred.
ld. The purpose of the deduction is to alleviate the burden on

t axpayers whose busi ness or enploynent require themto incur

duplicate living expenses. Kroll v. Comm ssioner, 49 T.C 557,
562 (1968). For purposes of section 162(a)(2) the word “hone”
generally neans the vicinity of a taxpayer’s principal place of
wor k or enploynent, not the taxpayer’s personal residence. Daly

v. Comm ssioner, 72 T.C 190, 195 (1979), affd. 662 F.2d 253 (4th

Cir. 1981); Kroll v. Conmm ssioner, supra at 561-562.

A taxpayer may be treated as having no principal place of

wor k when the location of his work is always tenporary. Kroll v.
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Conmi ssi oner, supra at 557; Albert v. Comm ssioner, 13 T.C. 129,

131 (1949); Farran v. Conm ssioner, T.C Meno. 2007-151.

However, when a taxpayer has no principal place of work, and
when the taxpayer maintains a personal residence or famly hone
renote fromhis tenporary jobsite, the taxpayer’s hone nay be
treated as his tax home if: (1) The taxpayer incurs duplicate
living expenses while traveling and mai ntaining the honme; (2) the
t axpayer has personal and historical connections to the home; and
(3) the taxpayer has a business justification for maintaining the

home. Hantzis v. Conm ssioner, 638 F.2d 248, 255 (1st Cr

1981), revg. T.C. Meno. 1979-299; Mnick v. Conmm ssioner, T.C

Meno. 2010-12; see also Rev. Rul. 73-529, 1973-2 C. B. 37.

As we have found, petitioner’s work consisted of tenporary
jobs that lasted only a few nonths. Because his jobs were
tenporary, during 2007 petitioner had no principal place of work.
Petitioner’s hone expenses were duplicated when he travel ed from
his home in Bemdji to his tenporary jobsites, and his hone has
historically been in and around Bem dji .

Petitioner’s union has helped himfind work in M nnesot a,
and it appears reasonable that he will continue to use his union
and his address in Bemdji to obtain work in M nnesota. See

Wllians v. Conm ssioner, T.C Meno. 1990-467 (identifying the

t axpayer’s nenbership in and continued contacts with a | oca

union as a business justification for maintaining a tax hone away
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fromtenporary jobs); Banekatis v. Conmm ssioner, T.C. Meno. 1988-

474 (sanme). Petitioner had an adequate business justification
for maintaining a home in Bemdji.

We concl ude that for 2007 Bem dji should be treated as
petitioner’s tax hone.

Petitioner’s travel and other reported expenses, however,
are still subject to the substantiation requirenents of the Code
and the regul ations. See secs. 6001, 274(d); sec. 1.6001-1(a),
| ncome Tax Regs.

Deductions are strictly a matter of |egislative grace, and
t axpayers bear the burden of show ng that their clained
deductions satisfy the specific requirenents of the rel evant Code

provision. See Rule 142(a); INDOPCO Inc. v. Conmm ssioner, 50

US 79, 84 (1992).°2

I n general, taxpayers nust substantiate cl ai med deductions
Wi th evidence such as invoices or receipts that establish that
t he expenses were actually incurred and the busi ness purpose for

t he expenses. Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975),

affd. per curiam540 F.2d 821 (5th Cr. 1976).
Petitioner now clains a deduction for union dues of $541
whi |l e working for NSP and $881 whil e working for Sheehan. In

support of the clainmed $541, petitioner provided a pay stub from

2Petitioner has not argued that the burden of proof has
shifted to respondent.
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NSP which | abels the $541 as “Crft Tx Ad”. This |abel does not
adequately indicate that the $541 represented uni on dues.
Furthernore, it is not clear that petitioner paid the $541
because this anpbunt is listed on his pay stub as *earnings”,
rat her than as an expense. Petitioner has failed to substantiate
t he cl ai ned $541 deduction for union dues.

I n support of the clainmed $881, petitioner provided a pay
stub from Sheehan whi ch shows the $881 as an expense deducti on
and | abels the $881 “dues”. W conclude that this pay stub,
conbined with petitioner’s testinony, substantiates this clainmed
deducti on.

Petitioner clains a $100 deduction for steel-toe boots
all egedly required for work at NSP. The NSP pay stub provided to
petitioner lists $100 for “Safety Shoe” under “earnings”. It is
uncl ear fromthe pay stub whether petitioner paid $100 for safety
shoes, received a $100 rei nbursenent for safety shoes, or was
provi ded safety shoes with a value of $100. Petitioner has
failed to substantiate this claimed deducti on.

Petitioner clainms a $1,417 depreciation deduction that is
based on a clainmed cost basis in the travel trailer he stayed in
while working in Uah and Wom ng. Petitioner provided no
evi dence substantiating the trailer’s cost basis--no bill of

sal e, no cancel ed check, and no third-party corroborating
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testinmony. Petitioner has failed to substantiate the clained
depreci ati on deduction on the travel trailer.

Regardi ng his cl ai ned deductions for |aundry services,
vehicle permts, and tow ng fees, petitioner has provided no
evi dence to substantiate these expenses, and they are not
al | owed.

To substantiate the clai ned expenses for autonobile m | eage,
a conmputer, a cell phone, a canera, |odging in Mnticello,

M nnesota, and airfare, petitioner has the added burden to
establish: (1) The anobunt of each expense; (2) the tine and

pl ace when petitioner incurred the expense; and (3) the business
purpose. See sec. 1.274-5T(b)(2), (6), Tenporary |ncone Tax
Regs., 50 Fed. Reg. 46014, 46016 (Nov. 6, 1985); sec. 1.280F-
6(b), Incone Tax Regs.

For 2007 the Conm ssioner allows taxpayers to cal culate the
anount of deducti bl e autonobil e expenses by using the “standard
m |l eage rate” of 48.5 cents nultiplied by the nunber of mles
driven for business. See Rev. Proc. 2006-49, sec. 5.01, 2006-2
C.B. 936, 938. This standard mleage rate may be used in lieu of
actual autonobile expenses. 1d. Using the standard m|l eage rate
aids only in calculating the amount of the clained expense; the

taxpayer is still required to show the actual mles, the tine and
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pl ace, and the business purpose of the travel. N cely v.

Comm ssioner, T.C Meno. 2006-172; sec. 1.274-5(j)(2), Income Tax

Regs.

| f the taxpayer is reinbursed for autonobile expenses, he
may not claima deduction for the expenses unless the amounts
paid as rei nbursenents are al so included as incone on the
taxpayer’s tax return. Sec. 1.62-2(c)(5), Incone Tax Regs.

Petitioner used his autonobile regularly on his jobs and
recei ved an autonobil e expense rei nbursenent for this use;
however, petitioner included the reinbursenents received as
incone on his tax return. Petitioner, therefore, may cl aimas
deductions substanti ated aut onobil e expenses that relate to his
j obs.

Petitioner recorded a total of 23,265% autonobile niles in
connection wwth his work with NSP and Sheehan. Petitioner
regularly and accurately recorded his mleage in his cal endar
book. His cal endar book adequately establishes the mles
travel ed and the dates of the travel, and petitioner’s credible
testi nony establishes the business purpose for the autonobile

m | eage incurred while he was working for NSP and Sheehan.

The total of 23,265 mles conprises 20,975 mles (Sheehan
work), plus 1,200 mles (travel to Uah), plus 1,090 mles (NSP
wor k) .
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Petitioner has adequately substantiated the clai ned aut onobile
expenses of $11,284.4

Petitioner provided no evidence to show that the conputer he
purchased i n Decenber 2007 had a busi ness purpose. See sec.
1.274-5T(b)(6), Tenporary Income Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985). Petitioner has failed to substantiate his
cl ai med deduction for his conputer.

Petitioner provided no docunentation to verify the clained
$404 cost of the airfare to fly hone from Utah. Petitioner has
failed to adequately substantiate this clained deduction.

Petitioner has provided no docunentation or credible
testinmony to substantiate the clainmed deductions for a cel
phone, a canera, and lodging in Mnticello, Mnnesota, and he is
not entitled to these cl ai med deducti ons.

Petitioner may deduct $11, 284 for unreinbursed autonobile
expenses and $881 for union dues. Al other clainmed deductions
are disall oned.

Section 6662(a) and (b)(1) inposes an accuracy-rel ated
penalty of 20 percent on any portion of an underpaynent of tax
attributable to negligence or to disregard of rules or

regul ati ons.

“The total of 23,265 mles tines 48.5 cents per nmle
(standard mil eage rate) equals $11,284. See Rev. Proc. 2006-49,
sec. 5.01, 2006-2 C.B. at 938.
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Wil e we recogni ze that petitioner has provi ded adequate
records to substantiate a portion of his clainmed deductions, he
provi ded al nost no evidence to substantiate the cl ai ned
deductions which we disallow. Petitioner’s attenpt to claimand
benefit from deducti ons where he had no evidence to substantiate
themis grounds for inposing the section 6662(a) accuracy-related

penalty on that part of the tax deficiency that we sustain. See

H gbee v. Conmi ssioner, 116 T.C. 438 (2001).

We sustain respondent’s inposition of the section 6662(a)
accuracy-rel ated penalty on the tax deficiency after taking into
account the all owed deducti ons.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




