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MVEMORANDUM OPI NI ON

MARVEL, Judge: Petitioners petitioned this Court in
response to respondent’s Notice of Determ nation Concerning

Col | ection Action(s) Under Section 6320 and/ or 6330 for 1998

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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t hrough 2004 (notice of determ nation) and Decision Letter
Concer ni ng Equi val ent Hearing Under Section 6320 and/ or 6330 of
the I nternal Revenue Code for 1996 and 1997 (decision letter).
This matter is before the Court on respondent’s (1) notion to
dism ss for lack of jurisdiction and to strike as to 1996 and
1997 and (2) notion to dism ss on ground of nootness and to
strike as to 1999 through 2004.2 For the reasons stated herein,
we shall grant respondent’s notions.

Backgr ound

Petitioners resided in California when their petition was
filed.

The record establishes and the parties do not dispute the
followng. On August 30, 1999, respondent issued petitioners a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing for 1996 and 1997. Petitioners did not request a hearing
Wi th respondent’s Appeals Ofice. Instead, on Septenber 9, 1999,
petitioners filed a bankruptcy petition under chapter 7 of the
Bankruptcy Code. Respondent filed a proof of claimand in 2005
received distributions out of the bankruptcy estate which he
applied to petitioners’ 1996 through 1998 tax accounts.

Petitioners’ bankruptcy case was closed in 2005.

Moot ness is itself a jurisdictional concept. See G eene-
Thapedi v. Comm ssioner, 126 T.C. 1, 6 n.9 (2006); Hefti v.
Comm ssi oner, 97 T.C. 180, 191 (1991), affd. 983 F.2d 868 (8th
Cr. 1993).
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On June 17, 2006, respondent issued petitioners a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
for 1998 through 2004.® On or about July 17, 2006, petitioners
submtted a Form 12153, Request for a Collection Due Process
Hearing, requesting a hearing with respondent’s Appeals Ofice
with respect to 1996 through 2004. 1In the attachnment to the Form
12153, petitioners asserted that they had fully paid their 1996
t hrough 1998 Federal income tax liabilities. Petitioners also
proposed to nmake certain nonthly paynents until respondent and
petitioners would reach an agreenent as to the amount of
petitioners’ unpaid tax liabilities, and thereafter petitioners
woul d pay the remaining bal ance within 90 days.* Wth the Form
12153, petitioners paid $40,000 and requested that respondent
apply the paynent to their nost recent Federal incone tax
liabilities. Respondent applied $38,336.63 and $1, 663.37 to

petitioners’ 2004 and 2003 Federal inconme tax liabilities,

3On or about June 26, 2006, respondent al so issued
petitioners a Final Notice Before Levy on Social Security
Benefits for 1996 and 1997.

“'n the Form 12153 petitioners characterize their proposal
as an “Ofer-1n-Conprom se based on doubt as to liability”
whereas in their petition petitioners characterize it as an
“instal | ment paynent agreenent based on doubt as to
collectibility and Effective Tax Adm nistration”. The type of
collection alternative proposed does not affect our disposition
of respondent’s notions. Likew se, the amount of paynment is not
rel evant to our disposition of respondent’s notions.
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respectively, and the paynent satisfied petitioners’ 2004 Feder al
income tax liabilities in full.

The settlenment officer assigned to the case conducted the
heari ng by tel ephone and correspondence. During the hearing
petitioners asserted that respondent waived his claimto the
interest that accrued after petitioners had filed their
bankruptcy petition (postpetition interest) because respondent
failed to file a proof of claimwth respect to such interest in
t he bankruptcy proceeding. Accordingly, petitioners contended
that their 1996 through 1998 Federal incone tax liabilities had
been fully paid. The settlenent officer rejected the collection
alternative as not processabl e because petitioners had not
of fered a specific nonthly paynent and had rel egated to
t hensel ves the decision as to the correct bal ance they owed.

On May 4, 2007, respondent’s Appeals Ofice issued
petitioners a notice of determ nation sustaining the levy with
respect to their 1998 through 2004 Federal incone tax
liabilities.® Because the Appeals Ofice concluded that
petitioners had not tinmely requested a hearing with respect to

1996 and 1997, it issued petitioners a decision |letter dated

*Respondent issued the notice of determination with respect
to 1998 through 2004 even though petitioners had fully paid their
2004 Federal incone tax liability on July 17, 2006.
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May 11, 2007, sustaining the levy with respect to their unpaid
Federal incone tax liabilities for 1996 and 1997. |In the
decision letter, respondent’s Appeals Ofice stated:

Your due process hearing request was not filed within

the tine prescribed under Section 6320 and/or 6330.

However, you received a hearing equivalent to a due

process hearing except that there is no right to

di spute a decision by the Appeals Ofice in court under

| RC Sections 6320 and/or 6330.

On June 4, 2007, petitioners petitioned this Court
chal I enging the notice of determ nation and the decision letter.
Petitioners contend that their request for a hearing with the
Appeals Ofice was tinely with respect to all years and that they
did not receive a proper hearing under section 6330. Petitioners
assert that respondent erred in rejecting petitioners’ proposed
collection alternative and sustaining the | evy w thout
determ ni ng whet her petitioners had unpaid Federal incone tax
liabilities. Petitioners request that we redeterm ne their
unpai d 1999 t hrough 2004 Federal incone tax liabilities and find
that they have no unpaid 1996 through 1998 Federal incone tax
liabilities.

On August 22, 2007, petitioners paid their 1999 through 2003

Federal incone tax liabilities in full.

Di scussi on

Coll ection by Levy

Section 6331(a) provides that if any person |liable to pay

any tax neglects or refuses to pay such tax within 10 days after
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noti ce and demand for paynent, the Secretary is authorized to
coll ect such tax by |evy upon the person’s property. Section
6330(a) provides that no | evy may be nade on any property or
right to property of any person unless the Secretary has notified
such person in witing of the right to a hearing (section 6330
hearing) before the levy is made.

The taxpayer nust request a section 6330 hearing within the
30-day period commencing on the day after the date of the notice
of intent to levy. Sec. 6330(a)(3)(B); sec. 301.6330-1(b)(1),
Proced. & Adm n. Regs. |If a taxpayer tinely requests a section
6330 hearing, a hearing shall be held before an inpartial officer
or enployee of the Internal Revenue Service Ofice of Appeals.
Sec. 6330(b)(1), (3). After the section 6330 hearing the Appeals
O fice issues a notice of determ nation indicating whether the
proposed | evy action may proceed. Sec. 301.6330-1(e)(3), Q%A-ES,
Proced. & Adm n. Regs. Under section 6330(d)(1) the taxpayer may
petition this Court to review the determ nation nmade by the
Appeals Ofice. See sec. 301.6330-1(f)(1), Proced. & Adm n.

Regs.

1. Respondent’s Motion To Dism ss for Lack of Jurisdiction

A. Equi val ent Heari ng

In response to the petition respondent filed a notion to
dism ss for lack of jurisdiction and to strike as to 1996 and

1997. The Court held a hearing on respondent’s notion at its
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trial session in San Francisco, California. Respondent argues
that he has not issued a notice of determnation for 1996 and
1997 that would give the Court jurisdiction under section
6330(d) (1) .
This Court is a court of limted jurisdiction, sec. 7442,
and accordingly, we may exercise jurisdiction only to the extent

expressly authorized by Congress, Naftel v. Conm ssioner, 85 T.C.

527, 529 (1985). Jurisdiction under section 6330(d)(1) depends
on the issuance of a notice of determ nation by the Appeals

Ofice. See Sarrell v. Comm ssioner, 117 T.C 122, 125 (2001);

Moor hous v. Conmm ssioner, 116 T.C. 263, 269 (2001); Ofiler v.

Conm ssioner, 114 T.C 492, 498 (2000); see also Rule 330(b).

Cenerally, if a person requests a section 6330 hearing after
the 30-day period for requesting that hearing, the taxpayer is
not entitled to a section 6330 hearing but neverthel ess may

receive a so-called equival ent hearing. See Kennedy V.

Comm ssioner, 116 T.C 255, 262 (2001); sec. 301.6330-1(i)(1),

Proced. & Adm n. Regs. An equivalent hearing, held by the
Appeals Ofice, is generally conducted in the sane manner as a
section 6330 hearing. Sec. 301.6330-1(i)(1), Proced. & Adm n.
Regs. After the equival ent hearing, the Appeals Ofice does not

i ssue a notice of determ nation but instead issues a decision
letter, which generally includes the sanme information as a notice

of determnation. Sec. 301.6330-1(1)(2), Q%A-14, Proced. &
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Adm n. Regs. The decision |letter generally is not subject to
judicial review under section 6330(d)(1).° Rule 330; Severo v.

Commi ssioner, 129 T.C. 160, 163 (2007); Kennedy v. Conm ssioner,

supra at 261-263; sec. 301.6330-1(i)(2), QA-I5, Proced. & Adm n.
Regs.

Petitioners do not dispute that they did not tinely request
a section 6330 hearing. Accordingly, respondent properly held an
equi val ent hearing and issued a decision letter instead of a

notice of determ nation. See Kennedy v. Conm ssioner, supra at

262. Consequently, we do not have jurisdiction to review
respondent’s determnation in the decision letter.

I n opposition to respondent’s notion, petitioners assert
that respondent failed to file a proof of claimin petitioners’
bankruptcy proceeding thereby waiving his claimto postpetition
interest. Petitioners also contend that respondent inproperly
applied paynents frompetitioners’ bankruptcy estate to their tax
accounts, which resulted in an incorrect record of petitioners’

1996 and 1997 Federal incone tax liabilities,” and that the Court

6Cf. Craig v. Comm ssioner, 119 T.C. 252 (2002).

‘Petitioners advance the same argunent with respect to 1998.
They assert that the Court has jurisdiction with respect to 1996
t hrough 1998 because “any decision * * * with respect to
Petitioners’ 1998 tax year will be res judicata with respect to
Petitioners’ 1996 and 1997 tax years as the issues and parties
are identical.” The possible application of the doctrines of
coll ateral estoppel or res judicata is not relevant to our
consi deration of whether we have jurisdiction to review a

(continued. . .)
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has jurisdiction to consider whether such paynents and credits
shoul d have been applied to 1999 through 2004.8 Petitioners’
contentions raise an issue relevant to the appropriateness of the

coll ection action. See Swanson v. Comm ssioner, 121 T.C 111

119 (2003). Although section 6330(c)(2)(A) provides that a
taxpayer may rai se challenges to the appropriateness of the
collection action in the section 6330 hearing, respondent held an
equi val ent hearing and not a section 6330 hearing with respect to
1996 and 1997. Because respondent’s Appeals O fice properly

i ssued a decision letter to petitioners, we do not have
jurisdiction to review any issue raised during the equival ent
hearing, including challenges to the appropriateness of the

collection action. See Severo v. Conm ssioner, supra at 163.

B. Jurisdiction Under Section 6404

Petitioners argue that respondent’s notion should be denied
because section 6404(h) (1) provides a foundation for the Court’s
jurisdiction that is independent of our jurisdiction under
section 6330(d)(1). Petitioners allege that during the

equi val ent hearing they requested an abatenent of postpetition

(...continued)
decision letter.

8Were it not for the fact that full paynent renders this
proceedi ng noot as to 1999 through 2004, it is arguabl e whether
petitioners’ claimregarding the reallocation of paynents and
credits would be entertained. See Freije v. Conm ssioner, 125
T.C. 14, 24-30 (2005).
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i nterest® under section 6404(e)(1) on the ground that respondent
woul d have collected it if he had filed a proof of claimin
petitioners’ bankruptcy proceedi ng.

Section 6404(e) authorizes the Secretary to abate interest
assessnments attributable to unreasonable errors or delays by the
I nternal Revenue Service. Section 301.6404-1(c), Proced. &
Adm n. Regs., provides that a taxpayer shall request abatenent on
a Form 843, daimfor Refund and Request for Abatenent. 1
Section 6404(h) (1) generally gives the Court jurisdiction to
review the Conm ssioner’s denial of the taxpayer’s request for
abatenent of interest if the taxpayer files a petition with the
Court wthin 180 days after the Secretary mails a final
determ nation not to abate interest. The Conm ssioner’s final
determ nation letter “is a prerequisite to the Court’s
jurisdiction and serves as a taxpayer’s ‘ticket’ to the Tax

Court.” Bourekis v. Comm ssioner, 110 T.C 20, 26 (1998); see

al so Rule 280(b). Petitioners do not dispute that respondent has
not issued a final determnation not to abate interest.
Accordingly, the Court lacks jurisdiction to review respondent’s

alleged failure to abate interest under section 6404(e).

°Petitioners contend that for 1996 and 1997 only
postpetition interest is at issue.

Thi s regul ation predates the enactnent of sec. 6404(e) and
has not yet been anended to reflect that interest nmay be abated
Wth respect to incone tax if the requirenents of sec. 6404(e)
are net.
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We have previously held that we may revi ew an Appeal s

officer’s determ nation regarding interest abatenent if a

t axpayer requests an abatenent of interest in a section 6330

hearing, Katz v. Conm ssioner, 115 T.C 329, 340-341 (2000), but

we w il not consider a taxpayer’s underlying liability if it was
not properly raised at the section 6330 hearing or considered in

the notice of determination, see Ganelli v. Comm ssioner, 129

T.C. 107 (2007); Magana v. Conm ssioner, 118 T.C 488, 493-494
(2002). The parties disagree whether petitioners raised a
section 6404(e) (1) argunent during the equival ent hearing.
Respondent contends that petitioners only argued that respondent
had wai ved postpetition interest by failing to submt a proof of
claimin petitioners’ bankruptcy proceeding. Petitioners’
counsel asserts that he raised interest abatenent under section
6404(e) (1) when the settlenent officer disagreed with
petitioners’ waiver argunent.

Nothing in the decision letter or petition suggests that
during the equival ent hearing petitioners raised a section
6404(e) (1) issue. Even if petitioners’ position regarding a
wai ver during the equival ent hearing could be interpreted as an

i nterest abatenent request, see, e.g., Ubano v. Conm ssioner,

122 T.C. 384, 391 (2004) (construing the taxpayers’ argunent that
they were not |iable for disputed interest as an interest

abatenent request); Katz v. Conmm ssioner, supra at 340-341
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(view ng the taxpayer’s argunent that interest should not have
accrued during his bankruptcy case as an interest abatenent
request), we do not need to decide whether petitioners’ argunent
was sufficient to preserve the issue for our review, see Magana

v. Conm ssioner, supra at 493-494. Qur jurisdiction to review

deni als of interest abatenent requests made during a section 6330

hearing is confined to cases in which we have section 6330(d) (1)

jurisdiction, see Katz v. Conm ssioner, supra at 340-341, which
we do not have in this case. !

C. Concl usi on

On the basis of the foregoing, we shall grant respondent’s
motion to dismss for lack of jurisdiction and to strike with
respect to 1996 and 1997.

I11. Respondent’s Mdtion To Dism ss on the G ound of Mbotness

After petitioners paid in full their 1999 through 2003
Federal incone tax liabilities, respondent filed a notion to
di sm ss on the ground of nobotness and to strike as to 1999

t hr ough 200412 because he no | onger intended to proceed with the

IWe have held that our jurisdiction under sec. 6330(d) to
redetermne interest extends beyond that conferred by sec.
6404(h) to grant an interest abatenent. Urbano v. Conm ssioner,
122 T.C. 384, 392-393 (2004). However, because petitioners’
cl ai mdoes not relate to years covered by the notice of
determ nation and does qualify as a “stand-al one” claimfor
i nterest abatenent, neither source of jurisdiction is available.

20n July 17, 2006, petitioners paid their 2004 Federal
incone tax liabilities.
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proposed | evy. Petitioners agree that the paynment of their 1999
t hrough 2004 Federal income tax liabilities rendered noot al
i ssues relating to respondent’s proposed | evy. However,
petitioners assert that issues other than respondent’s proposed
collection action remain in dispute, such as their contentions
regardi ng m sapplication of paynents. Petitioners argue that the
Court has jurisdiction until it resolves all issues.

Qur jurisdiction under section 6330(d)(1) is generally
limted to review ng whether a proposed collection action is

proper. Geene-Thapedi v. Conm ssioner, 126 T.C. 1, 7 (2006).

Once the Comm ssioner concedes that there is no unpaid liability
for the disputed year upon which a lien or |evy could be based,

the case i s noot. ld. at 7; Cerakios v. Conm ssioner, T.C. Meno.

2004-203; Chocallo v. Commi ssioner, T.C Mno. 2004-152. I n

G eene-Thapedi v. Commi ssioner, supra at 8-13, we held that in a

section 6330 proceeding when a tax liability for a particular
year has been fully paid, we lack jurisdiction to determ ne an
overpaynent or to order a refund or credit for that year.
Respondent states that he no |longer intends to proceed with
the levy for 1999 through 2004 as petitioners do not have any
unpai d 1999 t hrough 2004 Federal incone tax liabilities. W
shal |l grant respondent’s notion and dismss this case with
respect to 1999 through 2004, and all allegations in the petition

pertaining to these years shall be deened stricken fromthe
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petition.'® W do not have jurisdiction to determ ne
petitioners’ 1999 through 2004 Federal inconme tax liabilities or
to consi der whether or how respondent should have applied to
t hose years any paynents. See id.

We have considered all argunents raised by either party, and
to the extent not discussed, we find themto be irrel evant, noot,
or without nerit.

To reflect the foregoing,

An appropriate order granting

respondent’s notions will be

i ssued.

BWe have jurisdiction with respect to 1998. Wether any
fact or issue with respect to 1996, 1997, and 1999 t hrough 2004,
is relevant to 1998, within the neaning of sec. 6330(c)(2), is a
separate question that does not affect our consideration of
respondent’s notion. See Freije v. Conmm ssioner, 125 T.C at 25.




