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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned a deficiency of $8,555.70 in
petitioner’s 2005 Federal incone tax.

The issue for decision is whether petitioner is liable for
the 10-percent additional tax inposed by section 72(t) on an
early distribution she received in 2005 from an enpl oyer - provi ded
pensi on pl an.

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation and acconpanyi ng exhibits by this reference.
Petitioner was born in 1958 and lived in California when she
filed the petition.

Petitioner began working for a tel ephone conpany in 1980.
In 1993 the conpany fired petitioner over an incident with a
custoner. However, she was diagnosed with a nedi cal problem and
began treatnment. The tel ephone conpany reinstated her about 6
weeks later (with seniority but w thout backpay). Petitioner’s
medi cal condition continued and was | ater exacerbated by certain
choices petitioner made.? As a result, petitioner was absent

fromwork many tines.

2 Petitioner described the diagnoses and treatnent she
received for her nedical problens, and she explained the self-
destructive choi ces she made which anplified her nedical
pr obl ens.
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Petitioner quit her job in August 2005 because she was
afraid nore absences would result in the conpany’'s firing her and
in her losing her entire pension. Petitioner wthdrew $85, 557 in
a lunp-sumdistribution fromthe conpany’s pension plan in 2005

and reported the entire anount as inconme on her Federal tax
return.

Petitioner worked intermttently between August 2005 and the
fall of 2006, when she realized her funds were running out. In
2006 petitioner enjoyed a substantial inprovenent in her nedical
condition. She found a job at a small newspaper, and she was
working at the tinme of trial. The pay was far |ess than what she
had earned working for the tel ephone conpany.

Respondent determ ned a deficiency of $8,555.70, resulting
fromthe 10-percent additional tax inposed by section 72(t) on
petitioner’s distribution, and issued a notice of deficiency.

Petitioner filed a tinely petition for redeterm nation.
Petitioner asserts that she cannot afford to pay the additional
tax. As of the tinme of trial, petitioner was not receivVving
either treatnent or nedication for the nedical problens that
pl agued her in 2005.

Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears

the burden of proving that these determ nations are in error.
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Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Pursuant to section 7491(a), the burden of proof as to factual
matters shifts to the Comm ssioner under certain circunstances.
Petitioner has neither alleged that section 7491(a) applies nor
established her conmpliance with its requirenents. Petitioner
t heref ore bears the burden of proof.?3
Section 72(t) generally provides for a 10-percent additional
tax on an early distribution froma qualified retirenment plan,
unl ess the distribution comes wthin one of the statutory
exceptions. Sec. 72(t)(1) and (2). At issue here is the
exception provided in section 72(t)(2)(A)(iii), pertaining to
distributions attributable to an enpl oyee’ s being disabled wthin
t he neani ng of section 72(m (7).
Section 72(m(7) defines the term*“di sabled” as foll ows:
an individual shall be considered to be disabled if he is
unabl e to engage in any substantial gainful activity by
reason of any nedically determ nabl e physical or nental
i npai rment which can be expected to result in death or to be
of long-continued and indefinite duration. An individual
shall not be considered to be disabled unless he furnishes

proof of the existence thereof in such formand manner as
the Secretary nmay require.

3 1n any event, we do not decide the issue in this case on
the burden of proof. Also, regardl ess of whether the additional
tax under sec. 72(t) would be considered an “additional anount”
under sec. 7491(c) and regardl ess of whether the burden of
production with respect to this additional tax would be on
respondent, respondent has nmet any such burden of production by
showi ng that petitioner received the distribution when she was 46
or 47 years of age. See H Conf. Rept. 105-599, at 241 (1998),
1998-3 C. B. 747, 995.



- 5.
A disability nust render a taxpayer unable to engage in the
sane activity or an activity conparable to the one the taxpayer
engaged in before the disability arose. Sec. 1.72-17A(f)(1),
| ncone Tax Regs. The regulation lists a nunber of exanples of
i npai rments that would ordinarily be considered to prevent a
t axpayer’s engagi ng in substantial gainful activity. Sec. 1.72-
17A(f)(2), Incone Tax Regs. However, the regulation nmakes it
clear that the expected duration of the inpairnment nust be
indefinite and that the inpairnment nust be irrenediable. If with
reasonabl e effort and safety an inpairnent can be so di m ni shed
that it will not prevent the taxpayer from engaging in her
customary or conparable gainful activity, then the taxpayer is
not disabled within the neaning of section 72(m)(7) and she is
not eligible for the disability exception of section

72(t)(2) (A (1ii). Kovacevic v. Comm ssioner, T.C. Mno. 1992-

609; sec. 1.72-17A(f)(4), Inconme Tax Regs.

In 2006 petitioner discontinued the self-destructive life
choi ces which had previously increased the severity of her
medi cal condition. She explained at trial that although she
received treatnent fromdoctors in 2005, she did not seek or
requi re constant care or supervision, then or later. At the tine
of trial she was not being treated or taking nedication for these

ai |l ments.
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Petitioner worked intermttently while her pension funds
| asted and then struggled to find permanent enploynent. Although
she was unable to secure a job as renunerative as her position
with the tel ephone conpany, she was gainfully enployed in a
position that provided her funds for food, shelter, and regul ar
visits to her famly.

Absent persuasive evidence that petitioner’s ailnents were
per manent and irrenedi abl e and precluded her fromengaging in
substantial gainful activity, we conclude that petitioner does
not qualify for the exception provided by section

72(t)(2) (A (iii). See Dwer v. Comm ssioner, 106 T.C 337, 341

(1996); Kowsh v. Conmm ssioner, T.C Meno. 2008-204.

We conclude on this record that petitioner is subject to the
addi tional 10-percent tax inposed by the statute on early
di stributions.

To reflect our disposition of the issues,

Deci sion will be entered

for respondent.




