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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: Respondent determi ned that petitioner is not
entitled to relief fromjoint liability under section 6015(f)?

for $141, 302 of unpaid Federal inconme tax for 2000 that

1Unl ess ot herwi se specified, section references are to the
I nt ernal Revenue Code.
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petitioner reported on a joint return filed with her husband,
David R Sturges. Petitioner filed a petition under section
6015(e) (1) seeking review of respondent’s determ nation. W nust
deci de whet her respondent abused his discretion in denying
petitioner such relief.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

When the petition in this case was filed, petitioner resided
in Carlisle, Massachusetts. Petitioner and M. Sturges have been
married since 1977. M. Sturges has never abused petitioner.
Petitioner and M. Sturges have two daughters. The younger
daught er graduated from high school in May 2000 and began col |l ege
t hat Sept enber.

Petitioner has a bachelor’s degree in art history and a
master’s degree in biology. Petitioner is 64 years old and
unenpl oyed.

Petitioner was not enployed outside the hone for nost years
after she married M. Sturges. She had no earnings subject to
wi t hhol ding for Social Security from 1980 to 1985, 1991 to 1994,
and 1998 to the present. She had earnings subject to w thhol ding

for Social Security of $3,084 in 1986, $2,060 in 1987, $129 in
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1989, $6,885 in 1990, $2,795 in 1995, $4,419 in 1996 and $32, 796
in 1997.

During 2000, petitioner was self-enployed as a systens
devel oper, operating under the nanme of N kken Di stributorshinp.

I n 2000, Ni kken Distributorship had gross receipts of $500 and
i ncurred $450 of busi ness expenses which petitioner reported on
Schedule C, Profit or Loss from Business, of the joint return.

Before and for part of 2000, M. Sturges worked for C sco
Systens Sales & Services, Inc. (Csco), as a software engi neer.
M. Sturges termnated his enploynment with G sco in 2000.

M. Sturges began working as a software engi neer for Tiburon
Networ ks, Inc. (Tiburon), after he left G sco. Tiburon was an
affiliate of Nortel Networks, a Canadi an tel ecommunications
conpany. Tiburon paid M. Sturges wages of $31,286.40 in 2000.

Ti buron al so gave M. Sturges options to purchase 192,000 shares
of Tiburon stock over a 3-year period.

During his enployment with G sco, M. Sturges acquired stock
options to purchase C sco stock. From 1997 until he term nated
hi s enpl oynment in 2000, M. Sturges exercised a small nunber of
options each nonth. Wen M. Sturges left Ci sco, C sco required
himto exercise (or lose) his remaining G sco stock options.

Petitioner and M. Sturges engaged Pai ne Webber, a
prof essional financial advisenent firm to assist and advise them

wWth respect to the exercise of the Csco stock options. M.
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Sturges exercised all of the C sco stock options. He sold sone
of the Ci sco stock acquired fromthe exercise of the stock
options and retained the rest in a Paine Wbber joint margin
account. Petitioner and M. Sturges believed the retained G sco
stock woul d be a conservative investnent that would increase in
value. At the tinme the options were exercised, Ci sco stock was
selling for approximtely $64 per share.

A portion of the proceeds fromthe sale of the G sco stock
acquired fromthe exercise of the stock options was invested in
st ock of biotechnol ogy conpanies. The biotechnol ogy stock was
held in a separate Pai ne Wbber joint account.

The exercise of the Cisco stock options generated
$1, 596, 461. 44 of enploynent incone to M. Sturges. Petitioner
i nfornmed Pai ne Webber that she wanted to put aside sufficient
funds to pay the tax liability resulting fromthe exercise of the
Ci sco stock options.

Petitioner and M. Sturges w thdrew $68, 000 fromtheir joint
Pai ne Webber account in Septenber 2000. They used the noney for
home i nprovenents and their daughter’s tuition.

Cisco issued M. Sturges a Form W2, Wage and Tax Statenent,
for 2000 reporting wages of $1,683,886.77 that included M.
Sturges’s incone fromhis exercise of the stock options. The
Form W2 reported that $464, 291.46 was wi thheld for Federal

i ncone taxes.
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Petitioner and M. Sturges received a conbi ned i ncone of
$1, 714,931 during 2000.

The price of G sco stock declined, and by | ate Decenber 2000
Pai ne Webber inforned petitioner and M. Sturges that the price
of Cisco shares had dropped to $34 or $35, precipitating a margin
call. Petitioner and M. Sturges sold sone of the C sco shares
to pay the margin call. Petitioner and M. Sturges held the
remai ning G sco shares. Petitioner and M. Sturges |ost nost of
the funds invested in the stock.

Petitioner and M. Sturgis own a four-bedroom 2% bath
residence. Before April 2001, a nortgage on the residence dated
Decenber 15, 1998, secured a $377,550 debt. In April 2001,
petitioner and M. Sturges refinanced the residence. The new
nort gage secured a debt of $358, 000.

In April 2001, petitioner’s accountant inforned petitioner
that her and M. Sturges’s 2000 Federal incone tax woul d exceed
t he amount withheld by C sco by approxi mately $141, 000.

Petitioner called both C sco and Pai ne Webber because she thought
there was an error regarding the anount w thheld and/or set aside
to pay taxes.

Petitioner and M. Sturges filed for an automatic extension
to August 15, 2001, to file their 2000 return. They filed a
joint Form 1040, U.S. Individual Income Tax Return, for 2000 on

August 15, 2001. On the 2000 return, they reported a total tax
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of $614, 205, paynents of $472,903, and $141, 302 due with the
return. Petitioner and M. Sturges did not remt the $141, 302
with the return. M. Sturges attached to the return a letter
advising the Internal Revenue Service (IRS) that he woul d be
filing a Form 656, O fer in Conprom se, and a Form 433-A,
Col I ection Information Statenment for I|ndividuals.

Petitioner and M. Sturges attached to the joint return a
docunent entitled “Section 83(b) Election” pursuant to which M.
Sturges elected to include the value of 190,167 shares of Ti buron
restricted stock in his gross inconme for 2000, the year the stock
was transferred to him The docunent stated that each share had
a value of 30 cents on Cctober 23, 2000, the date the shares were
transferred to him and that M. Sturges had paid $57, 050. 10 for
t he stock.

By August 2001, petitioner and M. Sturges had approximtely
$13,000 renmmining in their Pai ne Webber accounts. Wen
petitioner signed the 2000 return, she and M. Sturges did not
have $141,302 to pay the tax shown as owed on the return. She
di scussed the unpaid tax liability with M. Sturges. M. Sturges
told petitioner that he did not have the noney to pay the
out standi ng tax because he had “entrusted” all the funds to Pai ne
Webber but that he had enough Ti buron options to cover the tax

liability.
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Petitioner and M. Sturges filed an offer-in-conpromse in
an attenpt to conprom se their 2000 tax liability for $1 on
Cct ober 22, 2001. On January 17, 2002, petitioner inforned the
revenue officer who was considering the offer-in-conprom se that
she had unsuccessfully tried to refinance the residence in order
to raise the noney to pay the tax. On January 23, 2002, with the
of fer-in-conprom se still under consideration, petitioner and M.
St urges borrowed $115, 000, increasing the nortgage debt to
$477,000. They used the borrowed funds to pay the debt on their
credit cards and their daughter’s college tuition. The IRS
rejected the offer-in-conprom se on or about April 23, 2002.

On June 19, 2002, petitioner filed a Form 8857, Request for
| nnocent Spouse Relief, and petitioner and M. Sturges filed
separate offers in conprom se offering to conprom se their 2000
tax liability for $200 and $1, 000, respectively. The offers in
conprom se were rejected on August 19, 2002.

On August 9, 2002, respondent sent petitioner a letter
acknow edgi ng recei pt of petitioner’s request for innocent spouse
relief and providing information on the claimprocess.

Respondent included Publication 971, Innocent Spouse Relief,
whi ch expl ained the requirenents for relief in detail, and a
gquestionnaire to be conpleted by petitioner. The letter also
informed petitioner that respondent was required to inform M.

Sturges that petitioner had requested relief and that a separate
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guestionnaire was being sent to M. Sturges. Petitioner and M.
Sturges conpleted their respective questionnaires and returned
themto respondent.

On Novenber 18, 2002, petitioner and M. Sturges filed
anot her offer-in-conprom se offering to conprom se their 2000 tax
liability for $1,000. That offer was rejected on January 15,
2003.

On February 19, 2003, respondent issued petitioner a
prelimnary determnation letter informng her that respondent
was denying her relief fromliability because she had not
established (1) that she believed at the tine she signed the
joint return that the taxes would be paid or (2) that she would
suffer econom c hardship. Petitioner appeal ed that determ nation
to the IRS Appeals Ofice.

In April 2003, petitioner and M. Sturges borrowed an
addi tional $150,000 that was secured by a second nortgage on the
residence. They used the borrowed funds to pay the debt on their
credit cards and their daughter’s college tuition.

The Appeals O ficer assigned to petitioner’s request sent
petitioner an initial contact letter on July 11, 2003. The
Appeals Oficer sent a notice to M. Sturges on August 1, 2003.
The Appeals O ficer corresponded with petitioner and her

representative over the next several nonths. |In June 2004, the
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Appeal s Oficer issued petitioner a final notice of determ nation
denying her relief fromliability.

Petitioner and M. Sturges own |land in Col orado, and they
are incone beneficiaries of a charitable remainder trust.
Petitioner and M. Sturges created and funded the charitable
remai nder trust in Decenber 1999. Petitioner and M. Sturges are
entitled to 5 percent of the value of the trust property
annually. The remai nder goes to the “education systenf of the
Commonweal th of Massachusetts. The record does not contain any
information as to the anount contributed to the charitable
remai nder trust in 1999.

Petitioner owns a three-bedroom single-bath house in md-
State New York that she inherited fromher parents. Petitioner
rents the property for an anount equal to the expenses related to
mai ntai ning the property. There is no nortgage on the property.

M. Sturges has earned approxi mately $115, 000 each year for
t he past several years.

Petitioner and M. Sturges have fil ed Federal incone tax
returns and paid all taxes owed for all years since 2000.

OPI NI ON

Petitioner requested relief under section 6015(f) from

ltability for the paynment of the tax reported on the 2000 joi nt

return but not paid when the return was filed. Respondent
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determ ned that petitioner was not entitled to the requested
relief.
| f a taxpayer’s request for relief under section 6015(f) is
deni ed, the taxpayer may petition this Court (pursuant to section
6015(e) (1)) for a review of the determ nation. Ew ng v.

Conmm ssioner, 118 T.C 494, 497-507 (2002). To prevail,

petitioner nmust prove that respondent’s denial of equitable
relief fromjoint liability under section 6015(f) was an abuse of

di scretion. See Jonson v. Comm ssioner, 118 T.C. 106, 125

(2002), affd. 353 F.3d 1181 (10th Cr. 2003); Cheshire v.

Comm ssi oner, 115 T.C. 183, 198 (2000), affd. 282 F.3d 326 (5th

Cir. 2002); Butler v. Conm ssioner, 114 T.C 276, 291-292 (2000).

Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.— Under procedures
prescribed by the Secretary, if—-

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

In the instant case, the parties agree that petitioner is not
entitled to relief under section 6015(b) or (c), and therefore
section 6015(f)(2) is satisfied. They disagree over whether

petitioner is entitled to relief under section 6015(f)(1).
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As directed by section 6015(f), the Comm ssioner has
prescribed guidelines in Rev. Proc. 2000-15, 2000-1 C B. 447,
that are to be used in determ ning whether it would be
inequitable to hold a requesting spouse |iable for all or part of
the liability for any unpaid tax or deficiency. The requesting
spouse nmust satisfy seven conditions (threshold conditions)
before the Comm ssioner will consider a request for relief under
section 6015(f). Rev. Proc. 2000-15, sec. 4.01, 2000-1 C. B. at
448. Respondent agrees that in this case those threshold
conditions are satisfied.

Where, as here, the requesting spouse satisfies the
threshol d conditions, Rev. Proc. 2000-15, sec. 4.02(1), 2000-1
C.B. at 448, sets forth the circunstances under which relief
under section 6015(f) will ordinarily be granted in a case where
aliability is reported in a joint return but not paid. Relief
under section 6015(f) wll be granted for an unpaid tax liability
reported on a joint return if all of the followng elenents are
satisfied:

(a) At the tine relief is requested, the
requesting spouse is no longer married to, or is

|l egal ly separated from the nonrequesting spouse * * *;

(b) At the tine the return was signed, the
requesti ng spouse had no know edge or reason to know

that the tax would not be paid. * * *; and

(c) The requesting spouse will suffer economc
hardship if relief is not granted. * * *
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Petitioner does not satisfy all of the el enents because she
remains married to, and is not separated from M. Sturges.
Consequently, she does not qualify for relief under Rev.

Proc. 2000-15, sec. 4.02(1).

In cases where the threshold conditions have been satisfied
but the requesting spouse does not qualify for relief under Rev.
Proc. 2000-15, sec. 4.02(1), equitable relief may be granted
under section 6015(f) if, taking into account all facts and
circunstances, it is inequitable to hold the requesting spouse
liable. Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448.

Rev. Proc. 2000-15, sec. 4.03, 2000-1 C B. at 448-449, lists
positive and negative factors that the Comm ssioner will take
into account in determ ning whether to grant equitable relief
under section 6015(f). Rev. Proc. 2000-15, sec. 4.03(1), 2000-1
C.B. at 448-449, lists the followng six factors as weighing in
favor of granting relief for an unpaid liability: (1) The
requesting spouse is separated or divorced fromthe nonrequesting
spouse; (2) the requesting spouse wll suffer econom c hardship
if relief is denied; (3) the requesting spouse was abused by the
nonr equesti ng spouse; (4) the requesting spouse did not know or
have reason to know at the tine the return was signed that the
reported liability would be unpaid; (5) the nonrequesting spouse
has a | egal obligation pursuant to a divorce decree or agreenent

to pay the unpaid liability; and (6) the unpaid liability is
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attributable to the nonrequesting spouse. Rev. Proc. 2000-15,
sec. 4.03(2), 2000-1 C.B. at 449, lists the followng six factors
as weighing against granting relief for an unpaid liability: (1)
The unpaid liability is attributable to the requesting spouse;
(2) the requesting spouse knew or had reason to know at the tine
the return was signed that the reported liability would be
unpai d; (3) the requesting spouse significantly benefited (beyond
normal support) fromthe unpaid liability; (4) the requesting
spouse wi Il not suffer economc hardship if relief is denied; (5)
the requesting spouse has not made a good faith effort to conply
wi th Federal incone tax laws in the tax years follow ng the tax
year to which the request for relief relates; and (6) the
requesti ng spouse has a |l egal obligation pursuant to a divorce
decree or agreenent to pay the unpaid liability. In addition,
Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448, states: “No
single factor will be determ native of whether equitable relief
will or will not be granted in any particular case. Rather, al
factors will be considered and wei ghed appropriately.”
Furthernore, the list of aforenentioned factors is not
intended to be exhaustive. In deciding whether respondent’s
determ nation that petitioner is not entitled to relief under
section 6015(f) was an abuse of discretion, we consider evidence

relating to all the facts and circunstances.
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I n accordance with the above, we will consider each of the
factors enunmerated in Rev. Proc. 2000-15, sec. 4.03. W wll
al so consi der whether any additional facts alleged by the parties
affect the analysis of whether respondent abused his discretion
in denying petitioner equitable relief under section 6015(f).

A. Neutral Factors

We consider many of the factors to be neutral, weighing
neither in favor of nor against granting petitioner relief.

1. Marital Status

Petitioner is still married and living wwth M. Sturges.
Consequently, this factor does not apply. See Ew ng v.

Comm ssioner, 122 T.C 32, 46 (2004).

2. Econom ¢ Har dship

An anal ysis of econom ¢ hardshi p under Rev. Proc. 2000- 15,
supra, is conducted using rules simlar to those under section
301.6343-1(b)(4), Proced. & Adm n. Regs., and focuses on the
requesting spouse’s inability to pay reasonable basic |iving
expenses. Rev. Proc. 2000-15, sec. 4.02(1)(c). Section
301.6343-1(b)(4)(1i), Proced. & Adm n. Regs., provides that the
Comm ssioner will evaluate a requesting spouse’s claim of
econom ¢ hardship by considering any information offered by the
requesting spouse that is relevant to the determ nati on,
including, but not limted to, the anmount reasonably necessary

for basic living expenses and the requesting spouse’ s incone,
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assets and liabilities, age, ability to earn, and responsibility
for dependents.
Petitioner is 64 years of age and has been unenpl oyed for
many years. Because Massachusetts is not a conmunity property

State, Cooley v. Comm ssioner, 27 B.T.A 986, 988 (1933), affd.

75 F.2d 188 (1st Cr. 1935); R chman v. Richman, 555 N E. 2d 243,

664 (Mass. App. C. 1990), petitioner is not the owner of any of
M. Sturges’s earnings. Her only inconme is her share of the

i ncome (the amount of which is unknown) fromthe charitable
remai nder trust. Petitioner and M. Sturges are still married,
however, and M. Sturges continues to support petitioner.

Petitioner owns the New York house she inherited from her
parents and has assets that she owns jointly with M. Sturges;
i.e., the residence and the land in Colorado. Those assets are
avai l abl e for paynent of the tax liability.

Petitioner asserts that since 2001 her famly’s expenses
have exceeded their income by $3,500 each nonth. She testified
that she has used her credit cards to nake up the difference and
that at the time of the trial she had $30,000 of credit card
debt. She testified that at the tinme of the trial there was only
$15,000 remaining in the charitable remainder trust.

Petitioner testified that a four-bedroom 2% bath house in
her nei ghborhood sold for approximately $940,000 in April or My

2005. She asserts that her residence, subject to nortgages
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totaling $620, 000, has a val ue between $850, 000 and $950, 000.
Petitioner also testified that she placed the New York property
on the market for $82,000 during the sunmer and fall of 2001, but
she did not receive any firmoffers. Petitioner clains that her
net worth is approxi mtely $50, 000.

Petitioner did not produce bank records, property tax
assessnments, real estate appraisals, the listing agreenent for
the New York property, or any other evidence to support her
testinmony. Neither M. Sturges nor any representative from Pai ne
Webber or Cisco testified at the trial. The only record from
Pai ne Webber is a one-page statenent for August 2001 that shows
petitioner and M. Sturges having an account with a val ue of
$13,439.34. Petitioner offered no evidence other than her own
testinmony that (1) there is only $15,000 renmaining in the
charitabl e remai nder trust, (2) nonthly expenses exceed M.
Sturges’s nmonthly incone by $3,500, (3) petitioner and M.
Sturges’s residence has a value of |ess than $950, 000, (4) the
unencunbered New York house has a val ue of |ess than $82, 000, and
(4) the land in Col orado has a val ue of $20,000. |In the absence
of corroborating evidence, we are not required to accept, and do

not accept, petitioner’s self-serving testinony. See Tokarski v.

Comm ssioner, 87 T.C. 74, 77 (1986).

Consequently, we conclude that petitioner has failed to

carry her burden of proving that requiring her to pay the



- 17 -
liabilities fromwhich she seeks relief would result in economc
hardship within the neaning of section 301.6343-1(b)(4), Proced.
& Adm n. Regs. Because petitioner has failed to establish that
she will suffer econom c hardship, we conclude that this factor
does not weigh in favor of granting her relief.

The fact that petitioner has failed to establish that she
w Il suffer econom c hardshi p, however, does not necessarily
establish that she will not suffer economc hardship. It is not
clear fromthe record that petitioner will not suffer economc
hardship if she is not relieved of her liability to pay the tax.
Consequently, this factor does not weigh against granting
petitioner relief. Economc hardship is a neutral factor in this
case.

3. Abuse by Nonreguesting Spouse

Petitioner was not abused by M. Sturges, and she does not
assert that M. Sturges coerced her into executing the 2000 j oi nt
return. This factor does not weigh in favor of granting relief

to petitioner. See Ewing v. Conm ssioner, 122 T.C. at 46;

Washington v. Comm ssioner, 120 T.C. 137, 149 (2003).

4. Requesti ng Spouse’s or Nonrequesting Spouse's Legal
Qobligation

Because petitioner and M. Sturges are not separated or
di vorced, this factor does not weigh in favor of or against

granting relief to petitioner. See Abelein v. Conm ssioner, T.C

Meno. 2004-274.
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5. Nonconpli ance Wth Federal |Inconme Tax Laws in
Subsegquent Years

Petitioner and M. Sturges have fil ed Federal incone tax
returns and paid all taxes owed since 2000. This factor does not
wei gh against granting relief to petitioner. See EwWng v.

Conmi ssioner, 122 T.C. at 46-47.

B. Factor Weighing in Favor of Granting Relief: Attribution of
Unpaid Liability

Respondent acknow edges that the liability for which relief
is sought is attributable to M. Sturges. This factor weighs in
favor of granting petitioner relief for the unpaid liability.

C. Fact ors Wei ghi ng Agai nst Granting Reli ef

1. Si gni ficant Benefit

Petitioner did not purchase expensive jewelry, drive a
| uxurious car, wear designer clothes, or take expensive
vacations. Petitioner and M. Sturges, however, wthdrew $68, 000
fromthe joint Paine Webber account in Septenber 2000. They used
the noney to pay for their daughter’s tuition and sone hone
i mprovenents. W think that $68, 000 used for those purposes is a
significant benefit to petitioner. Consequently, this factor
wei ghs against granting relief to petitioner.

2. Know edge or Reason To Know Fact or

In the case of a liability that was reported but not paid,
the fact that the requesting spouse did not know and had no

reason to know that the liability would not be paid is a factor
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wei ghing in favor of granting relief. Rev. Proc. 2000-15, sec.
4.03(1)(d), 2000-1 C. B. at 449. By contrast, the fact that the
requesting spouse knew or had reason to know that the reported
liability would be unpaid is a strong factor wei ghing agai nst
relief. 1d. sec. 4.03(2)(b).

When petitioner signed the 2000 joint return in August 2001,
$13, 000 remmi ned in the Pai ne Wbber account. Petitioner knew
that she and M. Sturges did not have funds avail abl e at that
time to pay the $141,302 tax liability showm as unpaid on the
return.

We do not think that petitioner honestly believed that M.
Sturges could pay the tax from proceeds fromthe Tiburon options.
The section 83(b) election attached to the return states that M.
Sturges paid $57,050.10 (30 cents per share) for 190, 167 shares
of Tiburon restricted stock on Cctober 23, 2000. Petitioner
produced no evidence that the stock had increased in val ue since
the purchase date. Petitioner testified that by October 2001
Ti buron was failing and that in Novenber 2001 M. Sturges |eft
Ti bur on.

Petitioner and M. Sturges attached to the return a
statenent signed by M. Sturges that he would be filing an offer-
i n-conprom se. Petitioner and M. Sturges filed their first
of fer-in-conprom se offering to conprom se their 2000 tax

liability for $1 on Cctober 22, 2001. W concl ude that



- 20 -
petitioner knew when she signed the 2000 joint return that the
unpai d tax of $141, 302 woul d not be paid.

This factor weighs against granting relief to petitioner.

3. O her Facts

We consider additional facts that affect the anal ysis of
whet her respondent abused his discretion in denying petitioner
equitable relief under section 6015(f). W find it significant
that petitioner and M. Sturges refinanced the residence on two
occasions after they filed the joint return and submtted offers
in conprom se. They used the $265, 000 proceeds fromthose | oans
to pay credit card debt and their daughter’s tuition. W do not
think that taxpayers should be allowed to favor other creditors
over the Governnment and then claimthat equity requires that they
be relieved of their obligations to pay the debt to the
Government. We find that using the proceeds fromthe refinancing
of the residence to pay other creditors weighs heavily against
granting petitioner the requested relief.

D. Concl usi on

After considering all of the facts and circunstances, we
find that it would not be inequitable to hold petitioner |iable
for paynment of the tax. W conclude that respondent did not
abuse his discretion in denying petitioner equitable relief from

joint and several liability under section 6015(f).



To reflect the foregoing,

Deci sion will be entered for

r espondent .




