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MORRI SON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code (Code) in effect for the years at
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

On April 23, 2008, respondent (the Conm ssioner of Internal
Revenue, whomwe refer to here as the IRS) nmailed petitioner
Kelly Lynn Madsen a notice of deficiency for the taxable years
2004 and 2005 determ ning the foll ow ng deficiencies in incone

taxes and accuracy-rel ated penalties:

Penal ty
Year Defi ci ency Sec. 6662(a)
2004 $4, 166 $833
2005 7,431 964

Ms. Madsen filed a tinely petition with this Court, and a tri al
was held in Seattle, Washington, on June 23, 2009. After

concessions by the IRS, 2 the issues we nust decide are, for both

2The I RS has conceded that Madsen’s hone was in Bellingham
Washi ngton, in 2004 and 2005 for purposes of determ ning travel
away from hone. See sec. 274(d)(1) (providing that deductions
for traveling expenses, including neals and | odgi ng whil e away
fromhonme, are deductible only if the expenses are substanti ated
by evi dence other than the taxpayer’s own statenents). The IRS
has al so conceded that she is entitled to a vehicle m | eage
deduction of $1,575 in 2004 and $6,175 in 2005. It also has
conceded that the foll ow ng expenses Madsen incurred in 2004 are
deducti bl e: Lodgi ng expenses of $5,501 (allocable to work days
spent perform ng repairs and mai ntenance, described bel ow), union
dues of $818, training expenses of $100 (including an EPA
Refrigeration Technician Certificate of $50), cell phone expenses
of $600, tool expenses of $90, rental car expenses of $61,
overwei ght baggage fees of $50, transportati on expenses of $238,
and tax preparation fees of $100. The IRS has conceded that the
foll ow ng expenses Madsen paid in 2005 are deducti bl e: Lodgi ng
expenses of $2,133 (allocable to work days spent perform ng
repai rs and mai ntenance, described bel ow), union dues of $908,

(continued. . .)
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of the tax years 2004 and 2005: (1) whether Madsen is a
transportation industry worker, (2) the anounts of her deductions
for nmeals and incidental expenses for three categories of work
days (training, vaccinations, performng repairs and

mai nt enance), (3) for each day before the day her tugboat
departed on a voyage, the anmount of the deduction allowed for

| odgi ng expenses and neals and incidental expenses, (4) for days
spent in harbor and at sea, whether Madsen’s deductions for neals
and incidental travel expenses should be equal to her actual
grocery expenses or to the special daily rates for transportation
workers (and, if the special daily rates are used, whether the
special daily rate should be reduced to $3 per day because Madsen
received free neals on board the tugboats), (5) whether the
deduction for neals and incidental expenses for each day that
Madsen was partly at honme and partly traveling (i.e., Madsen’s
first and | ast days of travel away from her hone) should be

prorated by reducing the deduction to 75 percent, (6) whether the

2(...continued)
licensing fees of $215, passport photo expenses of $24, parts
expenses of $1,069, transportation expenses of $904, safety
supply expenses of $446, postage expenses of $84, |aundry
expenses of $182, and tax preparation fees of $70. Additionally,
as we explain below, we find that the I RS has conceded t he
deductibility of |odging expenses of $1,198 for 2004 and $759 for
2005 for Madsen’s days spent in port before departure on work-
rel ated voyages. Madsen has conceded that a $9, 461 distribution
froma retirement fund in 2005 is includable in her incone for
that year. The IRS concedes that the distribution is not subject
to the sec. 72(t) additional tax.
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i ncreased all owabl e percentage for the deduction of food or
beverages consuned while away from hone for individuals subject
to the federal hours-of-service |[imtations applies, (7) the
anounts of deductions for other expenses, and (8) whether Madsen
is liable for the section 6662(a) accuracy-related penalties.

Backgr ound

The parties have stipulated sone of the facts. These
stipulated facts are adopted by the Court as factual findings.
Madsen resided in the State of Washington at the tinme she filed
her petition.

1. Madsen's Job and Her Duties Generally

Madsen was enpl oyed by Foss Maritinme Co. in 2004 and 2005 as
a chief engineer aboard its tugboats. She was |icensed by the
U S. Coast Guard to performduties as a master of steam or notor
vessel s and as a chief engineer during both years. She was al so
certified to perform navi gational and engi neeri ng wat ches® under
the International Convention on Standards of Training,
Certification, and Wat chkeeping for Seafarers, 1978, as anended,
during the tax years at issue. On board Foss’s tugboats, her job
was to perform engineering watches, in shifts with other boat

enpl oyees, to ensure the proper running of the engine room

3The Coast Guard regul ations define the term“watch” to nean
“the direct performance of vessel operations, whether deck or
engi ne, where such operations would routinely be controlled and
performed in a scheduled and fixed rotation.” 46 C. F.R sec.
15.705(a) (2004); 46 C.F.R sec. 15.705(a) (2005).
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2. The Types of Wrk Days and the Frequency of Each Type

Madsen lived in Bellingham Wshington. During 2004 and
2005, all of Madsen’s work was done while she was traveling away
fromher hone. W base our description of each of her days of
work on stipul ated work schedul es for 2004 and 2005 that classify
each day of work into one of various categories. Sone days were
spent perform ng repairs and mai ntenance on Foss’s ships while
t hey were docked at port, and a few days were spent in training
and recei ving vacci nati ons.

O her than these days, her work duties consisted of sailing
fromone port to another before she returned honme to Bellingham
The ports to which she nost often traveled to report for those
voyages, Everett and Seattle, Washington, were not nore than a
90-m nute drive fromher hone. She also traveled once each to
the departure ports of (i) Tacoma, Washington, (ii) Brownsville,
Texas, (iii) Kodiak, Al aska, and (iv) Chayvo, Russia (the Chayvo
trip took 3 days). Madsen would arrive in each port of departure
the day before her tugboat was to depart. She would | odge at a
hotel to rest. She classified the days she spent working on
trips anong a series of ports in Washington State as “harbor”
days. She classified trips anong a series of ports at |east one
of which was outside Washington State as days at “sea”. She
classified the day of departure fromthe first port in a series

of ports and the day of arrival at each successive port,
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including the last port, in the sanme manner as the internediate
days of any particular trip. Thus, if a series of departures and
arrivals fromvarious ports were classified as harbor days, the
day of departure fromthe first port and the day of arrival at
the last port were al so consi dered harbor days.

Madsen’ s work days in 2004 and 2005 were classified as
foll ows: 4

Days 2004 2005

Repair and 51 19
mai nt enance,
vacci nati on, and

training
Days of rest before 10 9
har bor and sea
days
Har bor 12 29
Sea 135 171
Tot al 208 228

“For all days included in the totals below, the specific
dates are listed in Madsen’s work schedul es, which were
stipulated by the parties to be her correct work schedul es.

Al t hough Madsen made an annual count of her work days on the
basis of Foss’ fiscal year (Dec. 1 to Nov. 30), she filed as a
cal endar year taxpayer, and thus we count her work days on a
cal endar - year basis.
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3. VWho Paid for Madsen’s Lodgi ng and Meal s Duri ng Each Type of
Wrk Day

A. Madsen’' s Lodgi ng and Meals Wiile She Was in
Trai ni ng, Receiving Vaccinations, or Perform ng
Repai rs and Mii nt enance

On the days in which she trained, was vaccinated, or
performed repairs and mai ntenance, Foss did not provide her with
any nmeals, nor did it reinburse her for any nmeal expenses. The
record is unclear regardi ng Foss’ s | odgi ng rei nbursenent policy
for these days, but it is unnecessary for us to determ ne whet her
Foss rei nmbursed Madsen for | odgi ng expenses because (1) the IRS
has conceded that Madsen is entitled to deduct specific daily
| odgi ng anounts for her days spent perform ng repairs and
mai nt enance and (2) Madsen did not claimlodging expenses for her
days spent in training or receiving vaccinations.

B. Madsen’ s Lodgi ng and Meals on Her Days Before She
Departed From Port on Wrk-Rel at ed Voyages

Foss did not reinburse Madsen for the |odging or neal
expenses she incurred on the days before she departed from port
on her work-rel ated voyages. She introduced, as evidence, a |list
of her days of rest before departure fromport. The list did not
i nclude the anounts she actually spent on | odging or neals. As
di scussed bel ow, we conclude that the IRS s statenments at trial

anounted to a concession of the deductibility of these expenses.
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C. Madsen’ s Lodgi ng and Meals on Her Days Spent in Harbor

Foss provided her with | odgi ng on board the tugboats on the
har bor days. The record is unclear regardi ng whet her Foss
provi ded her with any neals or reinbursed her for any neals while
she was in harbor. As explained below, we find that Foss did
provide her with free neals for these days, but we do not resol ve
whet her Foss rei nbursed her for neal expenses.

D. Madsen’ s Lodgi ng and Meals on Her Days Spent at Sea

Wi | e Madsen was at sea, Foss provided her with | odging on
board the tugboat. It also provided her with three neal s per
day. Madsen was unable to eat the neals provided on board the
t ugboat vessel s because they had caused her to gain weight and
experience unhealthy | evels of chol esterol when she consunmed them
over a period of tinme in the past. Thus she purchased
veget abl es, yogurt, tuna, water, rice, and other healthy food at
grocery stores to prepare on board for her neals. The IRS does
not contest that Madsen incurred grocery expenses to prepare her
own food on board. Foss did not reinburse its enployees for
grocery purchases.

4. Wor k d ot hi ng

In addition to spending noney on food to take aboard the
tugboats, Madsen spent noney on clothes that she used exclusively
at work. Her enployer did not inpose any attire requirenents.

The cl ot hes she used at work quickly becane snelly and torn. As
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a result, she did not wear them outside her working hours. She
required special rain gear for her work on board the tugboats and
speci al cold weather clothes for travel above the Arctic Crcle.
She purchased work gloves, rain boots, work boots, and cargo
pants--the | atter because her overalls did not have enough
pockets to carry her work tools. However, she purchased only the
rain gear and the gloves during the tax years at issue. The rain
gear cost $120 per piece. She purchased a personal flotation
device, but she did not purchase it during the tax years at

i ssue.

5. Tax Returns, Wrksheets Presented by Madsen at Trial, and
| RS Concessi ons

Madsen filed tinely returns for the tax years 2004 and 2005.
We discuss here only the parts of her returns at issue. On her
2004 return she claimed $18, 337 of unrei nbursed enpl oyee busi ness
expenses on her Schedule A, Item zed Deductions, as follows (we

note here any expenses she clained that the IRS has conceded are

deducti bl e):
Type of Unrei nbursed Anmpunt of Expense Whet her | RS Has
Enpl oyee Busi ness Cl ai ned on 2004 Conceded Deducti on
Expense Ret urn

M | eage $1, 575 Yes
| nci dent al s 5,748 No
Wor k cl ot hes 749 No
Rental car 61 Yes

Cabs 238 Yes



Over wei ght baggage 50 Yes
Hotels (i.e., 204 Yes, in the anount
| odgi ng) of $5, 501
Trai ni ng 50 Yes, in the anopunt
of $100
Cel |l phone 600 Yes
Qutside U S. $46 X 8,234 No
179
Inside U S. $41 X 18 738 Yes, in the anount
of $1,072.51
Fl uke neter 90 Yes
Tot al 18, 337 Total I RS concession

$9, 287. 51 (excl uding
concessi on of $100
tax preparation fee
not listed on return
or wor ksheet and
concessions |isted
again in the

wor ksheet bel ow

Madsen submtted an expense worksheet to this Court in which she
listed the date, ampunt, |ocation, vendor, and purpose of each
expense that she clains to have incurred in 2004. The IRS has
conceded that sone of the anpbunts she clains to have incurred as
expenses are deductible. The 2004 expense subtotals |isted on

her wor ksheet are:

Type of Unrei nbursed Amount Li sted on VWhet her | RS Has
Enpl oyee Busi ness 2004 Wor ksheet Conceded Deducti on
Expense
M | eage $1, 575 Yes
Tool s 90 Yes

Uni on dues 818 Yes



Cel | phone 600 Yes
Over wei ght baggage 50 Yes
Rental car 61 Yes
EPA certification 50 Yes

exam
Wor k cl ot hes 797 No
G oceri es 955 No
Laundry supplies 269 No
Post age 59 No
Saf ety supplies 284 No
Transportation 1,526 No
Tot al 7,134 Total I RS concession
$3, 244

On her 2005 return, she clainmed $26, 108 of unrei nbursed enpl oyee

busi ness expenses on her Schedule A as follows:?®

Type of Unrei nbursed Amount of Expense VWhet her | RS Has
Enpl oyee Busi ness C ai ned on 2005 Conceded Deducti on
Expense Ret urn
M | eage $6, 175 Yes
| nci dent al s 5,304 No
Li cense 160 Yes
Uni on dues 908 Yes

Madsen filed an amended return for 2005 dated Mar. 10,
2007, in which she clained a $132 reduction in adjusted gross
i ncone. She expl ained the change as “changes due to I RS notice.”
The IRS stated in section 7(b) of the attachnment to the notice of
deficiency entitled “Explanation of Adjustnments” that it was
allowing an additional capital |oss of $132 and decreasing its
cal cul ation of Madsen’s incone by the sane anmobunt. The |IRS has
al ready taken into account this $132 reduction in income by
including it inits calculation of the deficiency, and thus we
need not address it.



Cel | phone 720 Yes

Qut si de per diem $46 9,614 No
X 209

| nsi de per diem $41 3,227 Yes, but in the
X 57 amount of $427.13
Tot al 26, 108 Total I RS concession

$8, 388. 13 (excl udes
concessi on of $2,133
| odgi ng expense and
$70 tax preparation
fee not |isted on
return or worksheet,
and concessi ons
listed again in the
wor ksheet bel ow)

Madsen submtted an expense wor ksheet for 2005 that was identical
in format to the worksheet she submtted for 2004. The IRS has
conceded that sone of the anpbunts she clains to have incurred as
expenses are deductible. The 2005 expense subtotals |isted on

her wor ksheet are:

Type of Unrei nbursed Anmount Listed on Whet her I RS Has
Enpl oyee Busi ness 2005 Wr ksheet Conceded Deducti on
Expense
Vi sa photos/office $214 Yes
supplies and
i censing
Parts 165 Yes, but in the
amount of $1, 069
Saf ety supplies 446 Yes
Wor k cl ot hes 1,442 No
Post age, copi es, 84 Yes
f axes, passport
phot os

Transportation 904 Yes
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G oceri es 1,727 No
Laundry supplies 182 Yes
Tot al 5,164 Total I RS concession

$2, 899

We now di scuss whet her Madsen incurred the expenses the IRS did
not concede and whether they are deducti bl e.

Di scussi on

Madsen has the burden of proving that the determ nations of
deficiencies in the notice are incorrect. See Rule 142(a); Welch

v. Helvering, 290 U S. 111, 115 (1933). W conclude that, for

the tax years at issue, (1) Madsen is a transportation industry
wor ker (addressed in section 2 below), (2) her deduction for
meal s and incidental expenses for each work day spent in
training, being vaccinated, or performng repairs and mai ntenance
is equal to the applicable special daily rate for transportation
i ndustry workers (addressed in section 3 below), (3) her
deduction for travel expenses for each day i medi ately precedi ng
the day of departure on a work-related voyage is (i) the maxi num
anount for |lodging permtted by the Federal Travel Regul ations
and (ii) the applicable special daily rate for transportation

i ndustry workers for her neals and incidental expenses (addressed
in section 4 below), (4) her deduction for each harbor day and
each sea day is a reduced anount for incidental expenses only,

not the unreduced special daily rate for transportation industry

wor kers or the actual ampunts she spent on groceries for neals
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consuned (addressed in section 5 below), (5) her neals and
i nci dental expense deduction for her first and | ast days of
travel away fromhone is limted to 75 percent of the applicable
special daily rate for transportation industry workers (addressed
in section 6 below, (6) Madsen’s hours of work were governed by
Departnent of Transportation (DOT) regul ati ons and therefore her
meal s and incidental expenses are limted to 70 percent, not 50
percent (addressed in section 7 below), and (7) her deduction for
t he amounts she spent for work clothes is equal to those anmounts
clainmed in her worksheets but she nmay not deduct anounts she
describes as “incidental” expenses (addressed in section 8
below). Finally, we conclude that she is |iable for the section
6662(a) penalty for each year for the amount of her underpaynent
attributable to her deduction for “incidentals” but that she had
reasonabl e cause for the amount of her underpaynent attributable
to her claimng excess neals and incidental expenses as a
deduction (addressed in section 9 bel ow).

1. The Rul es Governi ng the Deduction of Travel Expenses

A taxpayer has the burden of proving he or she incurred the
anounts that support his or her clains for deductions. See

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992) (citing

Interstate Transit Lines v. Conmm ssioner, 319 U S. 590, 593

(1943)). A taxpayer must maintain records relating to his or her

expenses and nmust prove his or her entitlenment to all clained
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deductions, credits, and expenses in controversy; the taxpayer’s
burden thus includes the burden of substantiation. See sec.

6001; Rule 142(a); Hradesky v. Comm ssioner, 65 T.C. 87, 89-90

(1975), affd. per curiam540 F.2d 821 (5th CGr. 1976); sec.
1. 6001-1(a), Income Tax Regs.S®

Section 162(a) permts taxpayers to deduct “all the ordinary
and necessary business expenses paid or incurred during the
taxabl e year”; and, in particular, section 162(a)(2) permts the
deduction of “traveling expenses (including anmounts expended for
meal s and | odgi ng ot her than amounts that are | avish or
extravagant under the circunstances) while away fromhone in the
pursuit of a trade or business”.” A trade or business includes

the performance of services as an enployee. See O Milley v.

Commi ssioner, 91 T.C 352, 363-364 (1988), affd. 972 F.2d 150

(7th Gr. 1992). Thus, ordinary and necessary expenses generally

i ncl ude amounts that an enpl oyee pays while traveling away from

6Sec. 1.6001-1(a), Incone Tax Regs., provides:

any person subject to tax * * * [under the Code] shal
keep such pernmanent books of account or records,
including inventories, as are sufficient to establish
t he anobunt of gross inconme, deductions, credits, or
other matters required to be shown by such person in
any return of such tax or information.

‘Unr ei nbursed sec. 162(a)(2) expenses of an enployee are
classified as a m scellaneous item zed deduction, and thus, in
total with all other m scell aneous item zed deductions, are
deductible only to the extent they exceed 2 percent of adjusted
gross incone. See secs. 62(a)(l1l) and (2), 67.
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home in connection with his or her enploynent. A taxpayer may
not deduct travel expenses attributable to personal, |iving, or
famly expenses. See sec. 262. And section 274(d) provides that

SEC. 274(d). Substantiation Required.-- No
deduction or credit shall be all owed- -

(1) under section 162 or 212 for any
travel i ng expense (including neals and
| odgi ng while away from hone),

* * * * * * *

unl ess the taxpayer substantiates by adequate records
or by sufficient evidence corroborating the taxpayer's
own statenment (A) the anpbunt of such expense or other
item (B) the tine and place of the travel, * * * (O
t he busi ness purpose of the expense or other item

* * *  The Secretary may by regul ations provide that
sone or all of the requirenents of the preceding
sentence shall not apply in the case of an expense

whi ch does not exceed an anmount prescribed pursuant to
such regul ations. * * *

See also sec. 1.274-5(c)(2)(iii)(B), Incone Tax Regs.; sec.
1.274-5T(b) (1) and (2), (c)(1) and (2)(i) and (ii), (3)(i),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014-46016 (Nov. 6,
1985). The neaning of the phrase “by adequate records or by
sufficient evidence corroborating the taxpayer’s own statenent”
is clarified by section 1.274-5T(c)(2)(i), Tenporary Incone Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985), which provides in part:

To neet the “adequate records” requirenents of section

274(d), a taxpayer shall maintain an account book,

diary, log, statenent of expense, trip sheets, or

simlar record (as provided in paragraph (c)(2)(ii) of

this section), and docunentary evidence (as provided in

paragraph (c)(2)(iii) of this section) which, in

conbi nation, are sufficient to establish each el enent
of an expenditure or use specified in paragraph (b) of
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this section. It is not necessary to record information
in an account book, diary, |og, statenent of expense,
trip sheet, or simlar record which duplicates
information reflected on a receipt so long as the
account book, etc. and receipt conplenment each other in
an orderly manner.

and by section 1.274-5T(c)(2)(ii), Tenporary |Incone Tax Regs.

Fed. Reg. 46017 (Nov. 6, 1985), which provides that

An account book, diary, |log, statenent of expense, trip
sheet, or simlar record nust be prepared or naintained
in such manner that each recording of an el enent of an
expenditure or use is nade at or near the tinme of the
expenditure or use.

and by section 1.274-5(c)(2)(iii), Income Tax Regs., which
provi des t hat
(A) Except as provided in paragraph
(c)(2)(iii)(B), docunentary evidence, such as receipts,

paid bills, or simlar evidence sufficient to support
an expenditure is required for--

(1) Any expenditure for |odging while traveling away

from home, and

(2) Any other expenditure of $75 or nore except, for
transportati on charges, docunentary evidence will not be

required if not readily avail able.

(B) The Comm ssioner, in his or her discretion, may

prescri be rules waiving the docunentary evidence

50

requirenents in circunstances where it is inpracticable for

such docunentary evidence to be required. * * *

and by section 1.274-5T(c)(3)(i), Tenporary Incone Tax Regs.,

Fed. Reg. 46020 (Nov. 6, 1985), which provides

|f a taxpayer fails to establish to the satisfaction of
the district director that he has substantially
conplied with the “adequate records” requirenents of
paragraph (c)(2) of this section with respect to an

el ement of an expenditure or use, then, except as

50
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ot herwi se provided in this paragraph, the taxpayer nust
establish such el ement- -

(A) By his own statenent, whether witten or oral,
containing specific information in detail as to such
el ement; and

(B) By other corrobative evidence sufficient to
establish such el ement.

| f such elenment is the description of a gift, or the
cost or amount, time, place, or date of an expenditure
or use, the corrobative evidence shall be direct

evi dence, such as a statenent in witing or the oral
testimony of persons entertained or other w tnesses
setting forth detailed information about such el enent,
or the docunentary evidence described in paragraph
(c)(2) of this section. |If such elenent is either the
busi ness relationship to the taxpayer of persons
entertai ned, or the business purpose of an expenditure,
the corrobative evidence may be circunstanti al

evi dence.

A. Requi renents for Deducti ng Meal Expenses

There are additional rules for how a taxpayer may
substanti ate nmeal expenses incurred while traveling away from
home. Section 1.274-5(j)(1), (3), Inconme Tax Regs., permts the
| RS to prescribe rules under which taxpayers may deduct a fixed
dai ly amount for neal expenses incurred while traveling away from
home and incidental travel expenses w thout substantiating the
actual anmount of either the neal expenses or the incidental
expenses. Under this regulatory authority, the IRS i ssued Rev.
Proc. 2003-80, 2003-2 C.B. 1037, applicable to travel from
Novenmber 1, 2003, through Septenber 30, 2004 (which we refer to
as the 2003 revenue procedure), Rev. Proc. 2004-60, 2004-2 C. B

682, applicable to travel from Cctober 1 through Decenber 31,
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2004 (which we refer to as the 2004 revenue procedure), Rev.
Proc. 2005-10, 2005-1 C. B. 341, applicable to travel from January
1 through Septenber 30, 2005 (which we refer to as the early 2005
revenue procedure), and Rev. Proc. 2005-67, 2005-2 C B. 729,
applicable to travel from Cctober 1, 2005, through Septenber 30,
2006 (which we refer to as the |ate 2005 revenue procedure). W
refer to the 2003, 2004, and early and | ate 2005 revenue
procedures collectively as the applicable revenue procedures.
Each revenue procedure restated the rules of the prior period s
revenue procedure alnost verbatim wth sone changes, and
superseded the prior period s revenue procedure until the
effective date of the subsequent revenue procedure.

Under section 4.03 of the applicable revenue procedures,
t axpayers may elect to use an “Optional nethod for neal and
i nci dental expenses only deduction”, described as follows:

In lieu of using actual expenses in conputing the

anount all owabl e as a deduction for ordinary and

necessary neal and incidental expenses paid or incurred

for travel away from hone, enployees and sel f-enpl oyed

i ndi vidual s who pay or incur neal expenses nmay use an

anount conputed at the federal M&GI E rate for the

locality of travel!® for each cal endar day (or partial

day) the enpl oyee or self-enployed individual is away

fromhonme. This anmount will be deened substanti ated

for purposes of * * * [the regulations], provided the

enpl oyee or sel f-enployed individual substantiates the
el emrents of tine, place, and business purposes of the

8Locality of travel nmeans “the locality where an enpl oyee
traveling away from honme in connection with the performance of
services as an enpl oyee of the enployer stops for sleep or rest.”
Sec. 3.02(2) of the applicable revenue procedures.
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travel for that day (or partial day) in accordance with
those regulations. * * *

Thus, under section 4.03 of the applicable revenue procedures, an
enpl oyee or sel f-enployed individual traveling away from honme
may, instead of using the actual anobunts he or she spent on neals
and incidental travel expenses,® claima deduction equal to the
“federal M&I E rate”. The “federal M E rate” is neant by the
appl i cabl e revenue procedures to be the rate at which a Federal
enpl oyee is reinbursed on a per diembasis for neals and

incidental travel expenses. See Bissonette v. Conm ssioner, 127

T.C. 124, 128 n.6 (2006) (citing Johnson v. Conmm ssioner, 115

T.C. 210, 227 (2000)); sec. 3.02 of the applicable revenue
procedures. This nmeaning is apparent fromthe definition of the
“federal per diemrate” as “equal to the sumof the applicable

| odgi ng expense rate and the applicable federal neal and

i nci dental expense (M&IE) rate for the day and locality of

°I'ncidental travel expenses are:

fees and tips given to porters, baggage carriers,
bel | hops, hotel maids, stewards or stewardesses and

ot hers on ships, and hotel servants in foreign
countries; transportation between places of |odging or
busi ness and pl aces where neals are taken, if suitable
meal s cannot be obtained at the tenporary duty site;
and the mailing cost associated with filing travel
vouchers and paynent of enpl oyer-sponsored charge card
billings.

Sec. 3.02(3) of the applicable revenue procedures.
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travel .”1® Sec. 3.02(1) of the applicable revenue procedures.
Al t hough the phrase “federal M E rate” is not defined in section
3.02(1), the language directly bel ow section 3.02(1) provides
that the “rates” (a word that neans, it is apparent, both the
“applicable federal |odging expense rate” and the “applicable
federal neal and incidental expense (M E) rate”) are to be found
in various places in the Federal Travel Regulations. In
particular, for “rates” inside the continental United States, the
appl i cabl e revenue procedures direct the reader to appendi x A of
41 C.F. R chapter 301, which is the portion of the Federal Trave
Regul ations that contains the rates of reinbursenent for federa
enpl oyees who travel inside the United States (CONUS rates).
Sec. 3.02(1)(a) of the applicable revenue procedures. These
CONUS rei nmbursenent rates, which vary by |location, conprise two
conponents: the maxinumdaily rate at which the federa
governnment will reinburse actual |odgi ng expenses, and the rate
at which the federal governnent will reinburse neals and
i nci dental expenses in lieu of reinbursing actual expenses. And

for “rates” outside the continental United States, the applicable

1°Sec. 4.01 of the applicable revenue procedures pernmts an
enpl oyer paying a per diemallowance in |ieu of reinbursing
actual expenses for |odging, neal, and incidental expenses
incurred by an enpl oyee to deduct the | esser of the enployer’s
per diem allowance for a particular day or the federal per diem
rate for the locality of travel for that day. The applicable
revenue procedures do not permt an enpl oyee or self-enployed
i ndividual to use the federal per diemrate or the applicable
| odgi ng expense rate.
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revenue procedures direct the reader to nonthly publications that
update the Federal Travel Regulations with rates of reinbursenent
for federal enployees who travel outside the United States
(OCONUS rates). Sec. 3.02(1)(b) of the applicable revenue
procedures. These OCONUS rei nbursenent rates simlarly conprise
both | odgi ng and neal s and i nci dental expense conponents, which
al so vary by location. The references to “rates” in the
appl i cabl e revenue procedures nmake it plain that the phrase
“federal M&I E rate” means the rates at which the federal
governnent cal cul ates its expense rei nbursenents to its
enpl oyees. This neaning is reinforced by section 6.01 of the
appl i cabl e revenue procedures, which provides that “The federal
per diemrate and the federal MIE rate described in section 3.02
of this revenue procedure for the locality of travel wll be
applied in the sane manner as applied under Federal Travel
Regul ations, 41 C.F.R Part 301-11 * * * except as provided in
sections 6.02 through 6.04”. Thus, the federal M&I E rate varies
by locality of travel in the sane manner as the rei nbursenent
rate for federal enployees’ travel

Whereas section 4.03 allows a traveling enpl oyee or
sel f-enpl oyed individual to deduct daily rates for neals and
incidental travel expenses in |lieu of actual expenses, there is
no simlar provision for deducting |odgi ng expenses. Thus, an

enpl oyee or self-enployed individual incurring a | odgi ng expense
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on business travel nust deduct the actual anobunts he or she spent
on the | odging, or deduct no anpbunt at all. As explained supra
note 10, an enpl oyee or self-enployed individual nay not use the
appl i cabl e | odgi ng expense rate nentioned in the applicable
revenue procedures to substantiate the enployee’ s | odgi ng
expenses.

Section 4.04(2) of the 2003 revenue procedure and 4.04(3) of
the ot her applicable revenue procedures provide that an enpl oyee
or self-enployed individual working in the transportation
i ndustry may

treat $41 [$52 for travel from Cctober 1, 2005 to

Sept enber 30, 2006] as the federal M&IE rate for any

CONUS | ocality of travel, and $46 [$58 for travel from

Cctober 1, 2005 to Septenber 30, 2006] as the federal

M&I E rate for any OCONUS | ocality of travel. * * * [ An]

enpl oyee or sel f-enployed individual that uses either

(or both) of these special rates nmust use the special

rate(s) for all anmounts conputed * * * for travel away

fromhonme within CONUS and/ or OCONUS, as the case nmay

be, during the cal endar year. [ * *

W refer to the $41 rate ($52 for travel from October 1, 2005, to
Sept ember 30, 2006) for CONUS localities of travel and the $46
rate ($58 for travel from October 1, 2005, to Septenber 30, 2006)
for OCONUS |localities of travel as the special daily rates for

transportation industry workers.

1A CONUS locality of travel means a port within the
continental United States. An OCONUS l|locality of travel neans a
port outside the continental United States, whether foreign or
donesti c.
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Thus, a transportation industry worker who incurred neal
expenses while traveling away from hone during a particul ar tax
year has a choice when filing his or her inconme-tax return for
that tax year to (1) substantiate the actual amount of his or her
actual neals and incidental expenses, (2) use the federal M E
rates (which are equal to the rate at which the federa
government will reinburse neals and incidental expenses in lieu
of actual expenses), or (3) use the special daily rates for
transportation industry workers. A transportation industry
wor ker choosing one of the two sets of daily rates (i.e., nethod
(2) or (3)) nust consistently apply the set of rates chosen for
all nmeals and incidental expenditures the worker clains for the
entire cal endar year. Sec. 4.03 of the applicable revenue
procedures (stating that a taxpayer who chooses to use the
federal M&I E rate nmust consistently use it for all neals and
i nci dental expenses clainmed during a cal endar year); sec. 4.04(2)
of the 2003 revenue procedure and sec. 4.04(3) of the 2004 and
early and | ate 2005 revenue procedures (stating that a taxpayer
who chooses to use special daily rates for transportation
i ndustry workers nust consistently use it for all neals and
i nci dental expenses clainmed during a cal endar year).

B. Requi renents for Deducting Lodgi ng Expenses

The regul ati ons under section 274(d) inpose the sane

requi renments for deducting | odgi ng expenses as for deducting neal
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expenses, with two exceptions. First, when a taxpayer
substantiates his or her |odging expenses by adequate records (as
opposed to substantiating the taxpayer’s own statenent of his or
her | odgi ng expenses by corroborative evidence), the taxpayer
must have “docunentary evidence”. Sec. 1.274-5(c)(2)(iii)(A)
| ncome Tax Regs., sec. 1.274-5T(c)(2)(i), Tenporary |ncone Tax
Regs., supra. (By contrast, the sanme regulations require
docunentary evidence for nost other expenses, including neal
expenses, only if the expense exceeds $75.) Second, the
regul ati ons under section 274(d) did not authorize the IRSto
include a provision in the applicable revenue procedures allow ng
enpl oyees or self-enployed individuals to deduct, in lieu of
actual expenses, the maxi num anount the federal governnent allows
its enployees to claimas reinbursenment for actual | odging
expenses for business travel within or outside the United States.
Thus, for |odgi ng expenses, the enpl oyee nust deduct actual
expenses.

2. VWhet her Madsen Is a Transportation Wrker

As stated above, a transportation industry worker may deduct
all of his or her meal s and incidental expenses while traveling
away from honme on business at special rates for a cal endar year
provi ded that the worker consistently applies the rates
t hroughout that year. Madsen chose to claimthe special daily

rates for transportation industry workers for all of her days of
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travel away fromhone (i.e., for all days spent (1) performng
repai rs and mai ntenance, (2) receiving vaccination, (3) receiving
training, (4) resting before departure fromport, (5) at harbor,
and (6) at sea). Thus for all six categories of days Madsen
clainms that her deduction is $41 or $46 per day for her neals and
incidental travel expenses (she does not claima deduction for
any days at the $52 or $58 rate). The IRS has made a nunber of
chal | enges to the deductions that Madsen seeks, but it does not
expressly deny that Madsen is a transportation worker. At the
audit level, the IRS took the position that Madsen was not a
transportation worker. W consider Madsen a transportation
i ndustry worker for purposes of the applicable revenue
procedures. 2

3. Travel Expense Deductions for Repair and Mi nt enance,
Trai ni ng, and Vacci nati on Days

Madsen cl ai ned her nmeal s and incidental expenses at the

special rates for transportation industry workers for her days

12The appli cabl e revenue procedures provide:

an enpl oyee or self-enployed individual is in the
transportation industry only if the enployee’ s or
individual’s work (a) is of the type that directly

i nvol ves novi ng peopl e or goods by airplane, barge,
bus, ship, train, or truck, and (b) regularly requires
travel away from hone, which during any single trip
away from hone, usually involves travel to localities
with differing federal MIE rates. * * *

Sec. 4.04(4) of the 2003 revenue procedure; sec. 4.04(2) of the
2004 and early and | ate 2005 revenue procedures.
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spent perform ng repair and nai ntenance, in training, and

recei ving vaccinations. The IRS concedes that the federal MIE
rate (the termwe defined supra p. 22) should be used for the
days performng repairs and nai ntenance. The IRS says she should
recei ve no neal deduction for her (1) days spent in training, and
(2) days being vaccinated. As a factual matter, the IRS s
argunment rests upon the allegation that during these first two
categories of days Madsen received free neals from Foss. The
record indicates that Foss did not provide her neals or reinburse
her for nmeal expenses while she was in training and being

vacci nated. Furthernore, Madsen’s stipul ated work schedul es
satisfy the requirenent of section 1.274-5T(b) and (c), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46014, 46016 (Nov. 6, 1985), that
she substantiate the elenents of tine, place, and business

pur poses of her travel for each day or partial day of travel.
Madsen is a transportation industry worker who cl ai ned the use of
the special daily rates for transportati on workers. Thus, her
deduction for her meal expenses for the days she was training,
bei ng vaccinated, or performng repair and mai ntenance is the
applicable special daily rate for transportation industry
workers. The rate was $41 per day for CONUS | ocalities of travel
applicable to 51 days of travel away from hone in 2004, resulting
in a deduction of $2,091 for 2004, and $41 per day for 19 days of

travel away from hone in 2005 (the $52 rate did not apply to any



- 28 -
of the days in 2005), resulting in a deduction of $779 in 2005.
None of the days were spent in OCONUS | ocalities of travel.?®

4. Travel Expense Deductions for the Day Before Each Departure
of the Tugboat Fromthe Port at \Which Madsen Joi ned the

Tugboat

Madsen arrived in the port of departure on the day before
her tugboat would depart fromport. Madsen clains that she did
so to conply wwth 46 U S.C. sec. 8104(a) (2006), which requires
t hat engi neering wat chpersons be off duty for 6 hours during the
12 hours imredi ately before a boat’s departure fromport. Inits
answer, the IRS contested the deductibility of |odging and neal
expenses all ocable to each day before her departure at port. But
at trial, the IRS stated that “Respondent concedes that
Petitioner’s tax honme is in Bellingham Washington. |In the
notice of deficiency Petitioner was not allowed travel expenses
to Seattle, Washington, nor was she allowed | odging or neals and
incidental per diem” After the trial, the Court ordered that
the IRS clarify in witing the concessions it made at trial. The
| RS did not include anounts for |odging or nmeals and i ncidental
expenses all ocable to each day before a work-rel ated voyage in
its list of concessions. The issues of neals and | odgi ng expense

deducti ons for days before departure fromport were not discussed

B3The I RS has conceded that the | odging expenses (in the
amounts of $5,501 for 2004 and $2, 133 for 2005) that Madsen
incurred while perform ng repair and nmai ntenance on Foss’ docked
shi ps are deductible. She did not claimlodging expenses for
days spent in training or receiving vaccinations.
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by either party inits brief. As we explain below, we deemthe
i ssue of Madsen’s claimfor |odging and neals and incidental
expenses for her days before departure fromport to be conceded
by the IRS. Section A below di scusses the neal expenses for
t hese days. Section B bel ow di scusses the | odgi ng expenses for
t hese days.

A. Meal Expense Deduction for Days Before Each Departure
of the Tugboat Fromthe Port at \Which Madsen Joi ned the

Tugboat

For a taxpayer to be entitled to a deduction for traveling
away from hone, three conditions nust be net (in addition to the
substantiation requirenments of section 274(d)): (1) The expenses
must be ordinary and necessary; (2) the expenses nust have been
incurred while the taxpayer was “away from hone”; and (3) the
t axpayer nust have incurred the expenses in pursuit of a trade or
busi ness. Sec. 162(a). The Suprene Court interpreted the
predecessor to section 162(a) to inpose these three requirenents

in Comm ssioner v. Flowers, 326 U S. 465, 470 (1946). The

reference to a “honme” neans a tax hone. See Barone V.

Commi ssioner, 85 T.C 462, 465 (1985), affd. w thout published

opinion 807 F.2d 177 (9th G r. 1986). As a general rule, the tax
home is the principal place of business. |If the taxpayer does
not have a principal place of business, the tax hone is the

t axpayer’s permanent place of residence. 1d. The IRS s

statenent at trial could be reasonably understood to concede that
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Madsen had satisfied all three conditions of the Flowers test for
her neal expenses allocable to each day before a work-rel ated
voyage. The IRS stated that it conceded that Madsen’s tax hone
was in Bellingham and then contrasted its concession with its
prior position to deny travel expenses to Seattle, which was one
of the primary ports of departure. The contrast inplies that the
| RS conceded Madsen’s right to deduct neal expenses on days
traveling to all ports of departure, such as Seattle. This
interpretation explains why the issue of Madsen’s claimfor neal
deducti ons on days before work-rel ated voyages is not discussed
in the parties’ briefs. W deemthe IRS to have conceded the
i ssue, and we determ ne that Madsen’'s deductions for her neals
and incidental expenses for each day before a work-rel ated voyage
are equal to the anount of the applicable special daily rate for
transportation industry workers. 1In 2004 she arrived in Seattle
before sailings seven tinmes, Everett, Washington one tine,
Brownsvil |l e, Texas one tinme, and Kodi ak, Al aska one tinme. Thus,
she is entitled to a neals and i ncidental expenses deduction of
$415 for 2004 (9 days in CONUS localities of travel at the $41
rate and 1 day in an OCONUS | ocality of travel at the $46 rate).
In 2005 she arrived in Seattle before voyages five tines, Taconma
Washi ngton, one tinme, and Seoul, South Korea, and Yuzno and
Chayvo, Russia, one tine each over a 3-day journey. Thus, she is

entitled to a neals and incidental expenses deduction of $384 for
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2005 (6 days in CONUS localities of travel at the $41 rate and 3
days in OCONUS |l ocalities of travel at the $46 rate).

B. Lodgi ng Expense Deduction for Days Before Each

Departure of the Tugboat Fromthe Port at Wiich Madsen
Joi ned the Tugboat

On the days before she boarded her tugboat, Madsen woul d
stay overnight at a hotel near the port of departure. Foss did
not reinburse her for what she paid the hotels. Madsen did not
produce receipts for what she paid the hotels. The applicable
revenue procedures do not grant an enployee an option to use, as
t he anobunt of the deduction for |odging expenses, the maxi mum
anount that federal enployees are reinbursed for actual | odging
expenses for business travel within or outside the United States.
Thus, there is no relief offered for the requirenent under
section 274(d) that the taxpayer have adequate records proving
the actual | odging expenses incurred while traveling away from
home or evidence corroborating the taxpayer’s own statenent of
the | odgi ng expenses. Madsen did not submt this evidence to
this Court, but she nay not have done so because she reasonably
believed the I RS conceded her right to the | odging expenses in
its statenent at the beginning of the trial. Al though the IRS
did not list anpbunts of any conceded | odgi ng expenses in its
report to the Court, we believe the IRS s statenents at trial
coul d be reasonably construed as a concessi on of Madsen's right

to claimlodging expenses for each day of travel before a
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wor k-rel ated voyage (as well as neals and incidental expenses for
such days). Wiile the | aw does not permt Madsen (or any ot her
t axpayer who is an enpl oyee) to apply the maxi num | odgi ng anounts
for reinmbursenment of federal enployees’ travel in preparing her
tax return, we will use the maxi num | odgi ng anounts as an
estimate of Madsen’s | odgi ng expenses, in the absence of receipts
for the actual |odging expenses in the record, because the IRS s
statenent at trial could have reasonably caused Madsen to believe
that the I RS had conceded that she need not submt docunentary
evi dence of her actual |odging expenses.* (W do not use an
amount | ess than the maxi num anount because we believe the
maxi mum anounts to approxi mate what Madsen actually spent.) For
2004 the maxi mum anounts federal enployees could be reinbursed
for | odging were: (1) $143 per day for six of her days spent in
Seattl e before travel on work-rel ated voyages and $136 for one
other day in Seattle (because of a seasonal change in the CONUS
rate), (2) $59 per day for one day in Everett, Washington, (3)
$55 per day for one day in Brownsville, Texas, and (4) $90 per
day for one day in Kodiak, Al aska. Thus, in 2004, Madsen is
entitled to a | odgi ng expense deduction of $1,198. |In 2005 the

maxi mum | odgi ng anmounts were: (1) $136 per day for her five days

YW do not nmean to say that every vague concession by a
party shoul d be deened to be whatever the other party could have
reasonably believed the concession to be. Qur rationale for
construing the concession the way we do in this case depends on
factors peculiar to this case.
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in Seattle and (2) $79 per day for one day in Tacoma, WAshi ngton.
Thus, in 2005 she is entitled to a | odgi ng expense deduction of
$759. Madsen is not entitled to a | odgi ng deduction for the

t hree days she spent in Seoul, South Korea, and Yuzno and Chayvo,
Russia, in 2005 because she clainmed no | odgi ng expenses on her
wor ksheets for those days.

5. Travel Expense Deductions for Days at Harbor and at Sea

Madsen cl ained a nmeal s and incidental expenses deduction for
travel away from hone while in harbor and at sea.!® Foss
provided her with three free neals per day while she was at sea.
The record is silent as to whether Foss provided free neals to
Madsen or reinbursed her for neals at harbor. Because Madsen has
the burden of proof, see Rule 142(a), we find that Foss provided
her with three free neals per day at harbor.

Madsen argues that she could not eat the food that Foss
provi ded because it was unhealthy. Thus, she argues that her
deducti ons should be equal to the federal M&I E rate for her days
at sea, without any reduction in that rate for free neals, or, in
the alternative, the actual cost of the groceries, because she
purchased groceries to cook healthy food for herself. Madsen did
not specifically make the sane argunent about harbor days; i.e.,

t hat she shoul d deduct the federal M&I E rate for her days at

SVadsen did not claimlodging expenses for her days spent
in harbor or at sea.
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harbor without reduction for free neals, or in the alternative,
deduct the actual cost of the groceries. W find that Foss
provided her with three free neals per day at harbor. Thus, we
anal yze both her harbor days and sea days together. The IRS
argues that Madsen’s neals and incidental expense deduction
shoul d be reduced to $3 per day to account for the three free
nmeal s.

We hold that Madsen’s deduction is equal to the special
daily rate for transportati on workers, reduced to $3 per day. It
does not matter that she did not actually consune the neals. The
Federal Travel Regulations require that a federal enployee’s
meal s and incidental expenses reinbursenent rate be reduced for
meal s provided by the federal government by deducting fixed
anounts for each neal provided (listed in a table in the Federa
Travel Regulations), but not to | ess than the anmount allowed for
i nci dental expenses ($3). See 41 C.F.R sec. 301-11.18 (2004);

41 C.F.R sec. 301-11.18 (2005).%® Under the Federal Travel

¥Tit. 41 CF. R sec. 301-11.18 (2004) and 41 C. F. R sec.
301-11.18 (2005) provide:

VWhat M&I E rate will | receive if a neal(s) is furnished
at nomnal or no cost by the Governnent or is included
in the registration fee?

Your MBI E rate nust be adjusted for a neal (s) furnished
to you (except as provided in 8 301-11.17 [see infra
note 16 for a discussion of this provision]), with or
W t hout cost, by deducting the appropriate anmount shown
in the chart in this section for CONUS travel
(continued. . .)
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Regul ations for the years at issue, if the federal governnent
provi des an enployee with all three neals per day, the

rei nbursabl e anount of the federal M&I E rate is reduced to only
$3 per day. The Federal Travel Regulations for the tax years at
i ssue do not contain an exception to the rule requiring daily
rate reduction for Governnent-provided neals when the enpl oyee
cannot or will not eat the food for health reasons, but they do
now. See F.T.R Anmendnent 2009-03, 74 Fed. Reg. 16328 (Apr. 10,
2009). This change suggests that a health exception to the rate
reduction rule was not avail able during the tax years at issue.
Section 6.01 of the applicable revenue procedures provides that
“the federal MIE rate described in section 3.02 * * * for the

locality of travel will be applied in the same manner as applied

18(, .. continued)

reference Appendix B of this chapter for OCONUS travel,
or any nethod determ ned by your agency. * * * The
total amount of deductions made will not cause you to
receive less than the anmount allowed for incidental
expenses.

Total MG E  $31 $35 $39  $43  $47  $51

Br eakf ast 6 7 8 9 9 10
Lunch 6 7 8 9 11 12
Di nner 16 18 20 22 24 26

| nci dental s 3 3 3 3 3 3
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under the Federal Travel Regulations, 41 CF. R Part 301-11"
Thus, an enployee’s federal M&I E rate nust be reduced if the

enpl oyee receives free neals. See Johnson v. Comm ssioner, 115

T.C. at 226 n.8 (“the fact that * * * [the Federal Travel

Regul ations provide] explicitly that the M& E rate nust be
reduced when the Governnent provides an enployee with neals at no
charge counters petitioner’s argunment that we should not reduce
the MG E rates to take into account his enpl oyer-provided

meals.”); Balla v. Conmm ssioner, T.C Meno. 2008-18. Section

6. 01 of the applicable revenue procedures does not specifically
mention the special daily rates for transportation industry
workers in section 4.04. One could therefore argue that the
special daily rates should not be adjusted for enployer-provided
meal s (as the federal M&I E rates for nontransportation workers
must be adjusted). But the applicable revenue procedures state
el sewhere that the special daily rates are a type of federal MIE
rate. Sec. 4.04(2) of the 2003 revenue procedure; sec. 4.04(3)
of the 2004 and early and | ate 2005 revenue procedures (“A * * *
[transportation industry worker] nmay treat $41 [$52 for the late
2005 revenue procedure] as the federal M&I E rate for any CONUS
locality of travel, and $46 [$58 for the late 2005 revenue
procedure] as the federal M&I E rate for any OCONUS | ocality of
travel.”). Thus we hold that the reduction required in the

Federal Travel Regulations for free neals also results in a
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reduction in the special daily rates for transportati on workers.
As Foss provided Madsen with three neals per day, the reduction
| eaves her an all owabl e deduction of $3 per day allocable to

i nci dental expenses. See Johnson v. Conm ssioner, supra at

227-228; 41 CF.R sec. 301-11.18 (2004) and 41 C. F.R sec.
301-11.18 (2005).% She spent 147 days in harbor and at sea
during 2004 and 200 days in harbor and at sea in 2005, resulting
in a deduction of $441 in 2004 and $600 in 2005. 8

Madsen argues that, as an alternative to use of the special

daily rates for transportation industry workers, her deduction

"Madsen al so argues that she is entitled to the unreduced
meal and incidental expense deduction in harbor and at sea
because she believes she received neals froma conmmon carrier.
She bases her argument on the Federal Travel Regul ations, which
state that a neal provided by a common carrier or a conplinentary
meal provided by a hotel or notel does not result in a reduction
of a federal enployee’'s allowable daily rate used for claimng
rei mbursenent of neal expenses. 41 CF. R sec. 301-11.17 (2004);
41 C F.R sec. 301-11.17 (2005). But Foss is not a conmon
carrier because a common carrier is open to the public and nust
transport freight or passengers without refusal. See Balla v.
Comm ssioner, T.C Menp. 2008-18 (holding that “Petitioner’s
tugboat is not a common carrier”); Black’s Law Dictionary 242
(9th ed. 2009). Therefore, the regulation is inapplicable to her
case.

¥Vadsen asserted in her worksheets that she is entitled to
use the unreduced special daily rates for transportation industry
wor kers for her nmeals and incidental expenses for her |ast day of
her harbor and sea voyages. Madsen did not address at what tinme
during those days the boats typically docked and her enpl oyer
ceased to provide her with neals. As Madsen had t he burden of
proof, we find that she was provided with three free neals during
these days. W therefore permt a deduction for these |ast days
of travel at the sanme rate of $3 per day applicable to other days
in harbor or at sea. This deduction is reflected in the
cal cul ati ons above.
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for meals should be equal to the actual cost of the groceries she
purchased for her neals at harbor and at sea ($955 in 2004 and
$1,727 in 2005). She may not do so because she clained the
special daily rates for transportation industry workers on her
return for all travel days during the year. She nust
consistently apply one nethod for all of her work days throughout
a cal endar year. She cannot choose one nethod for her days at
harbor and at sea and anot her nethod for her other work days
(1.e., her days spent training, being vaccinated, performng
repair and mai ntenance, or resting on days before work-rel ated
voyages). Sec. 4.04(2) of the 2003 revenue procedure; sec.
4.04(3) of the 2004 and early and | ate 2005 revenue procedures.

6. Proration of Deduction for Meal and Incidental Expenses for
First and Last Days of Travel Away From Honme

For all six categories of work days, a subset of those days
i ncludes partial travel days; i.e., days that Madsen was partly
at hone and partly traveling on business. The IRS argues that
Madsen may claimonly 75 percent of the neals and incidental

expenses that she is otherwise entitled to claimon those days.!°

®Vadsen’s first and | ast days away from home in 2004 were:
Jan. 8 (last day at sea), Jan. 13 (single day of repairs and
mai nt enance (ré&m), Feb. 13 (first day of r&r, Feb. 17 (last day
of r&m, Mar. 2 (day before voyage), Apr. 9 (last day of ré&m,
Apr. 22 (day before harbor voyage), Apr. 29 (last day at harbor),
May 11 (day before sea voyage), June 6 (last day at sea), June 6
(day before r&m, June 17 (last day of r&m, June 20 (day before
sea voyage), July 4 (last day at sea), July 18 (day before sea
voyage), Aug. 10 (last day at sea), Aug. 30 (first day of ré&m,

(continued. . .)
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We agree. For any partial day of travel, section 6.04 of the
appl i cabl e revenue procedures states that under section 4.04
(applicable to those enploying the special daily rates for
transportation industry workers), one of the follow ng two
met hods nust be used to prorate the federal M E rate:

(1) The rate may be prorated using the nethod
prescribed by the Federal Travel Regul ations.
Currently the Federal Travel Regul ations allow
three-fourths of the applicable Federal M&IE rate for
each partial day during which the enpl oyee or
sel f-enployed individual is traveling away from hone in
connection wth the performance of services as an
enpl oyee or self-enployed individual. * * *; or

(2) The rate may be prorated using any nethod that
is consistently applied and in accordance with
reasonabl e busi ness practice. For exanple, if an
enpl oyee travels away fromhonme from9 a.m one day to
5 p.m the next day, a nethod of proration that results
in an anount equal to two tines the Federal MR E rate
wll be treated as being in accordance with reasonabl e
busi ness practice (even though only one and a half
times the Federal M&I E rate would be all owed under the
Federal Travel Regul ations).

19C. .. continued)
Aug. 31 (last day of r&m, Sept. 1 (day before sea voyage), Cct.
14 (last day at sea), Nov. 10 (day before harbor voyage), Nov. 17
(last day of training), Nov. 20 (first day of r&m, Dec. 3 (last
day of r&m, Dec. 15 (first day of r&m, Dec. 17 (last day
of r&r), Dec. 20 (first day of r&m, Dec. 22 (last day of r&m,
Dec. 27 (first day of r&r, and Dec. 30 (last day of r&r. Her
first and | ast days away from hone in 2005 were: Jan. 3 (single
day of r&m, Jan. 5 (day before harbor voyage), Jan. 30 (last day
at sea), Feb. 11 (day before harbor voyage), Feb. 19 (last day at
harbor), Mar. 2 (day before r&m, May 3 (last day at sea), My 4
(day before r&m, May 13 (last day at r&m, May 25 (day before
r&m, July 11 (last day at sea), July 15 (vaccination), Aug. 23
(single day of ré&m before days at sea), Sept. 9 (last day at
sea), Sept. 21 (day before sea voyage), Nov. 3 (last day at sea),
and Nov. 15 (day before harbor voyage).
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The taxpayer nust use the first proration option above (75
percent) for partial days in which he or she may use only the
i nci dent al - expenses-only rate. [1d.

Madsen nmust prorate her days that were first and | ast days
of travel away from hone because those days were partial work
days that required travel to and from her hone in Bellingham
Washington. She is required to enploy option 1 above for her
first and | ast days at harbor and at sea because she nust use the
i nci dent al - expenses-only rate on those days. Regarding her other
first and | ast days of travel away from home, she has not
denonstrated to the Court that she “consistently applied’ a
met hod “in accordance with reasonabl e busi ness practice” (option
2 above) that would entitle her to a proration nethod other than

the general rule of deducting 75 percent of the allowable rate on

partial days of travel (option 1 above). Cf. Bissonnette v.

Commi ssioner, 127 T.C. at 136 (taxpayer “consistently applied

* * * 1100 percent of the] Federal M&IE rate to al

of f - peak- season voyages requiring himto be away from home for 15
to 17 hours a day.”). Thus, we hold that Madsen nmay deduct only
75 percent of the special daily rates for transportati on workers
on all of her first and | ast days of travel away from hone in

2004 and 2005.
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7. VWhet her the I ncreased All owabl e Deduction for Meals and
| nci dent al Expenses for |ndividuals Subject to Federal
Hour s-of -Service Linmtations Applies to Madsen

Section 274(n)(1)(A) provides that the anmount allowable as a
deduction for “any expense for food or beverages” is reduced to
50 percent of the anpbunt of the expense that woul d ot herwi se be
al | owabl e under section 162. The applicabl e revenue procedures
provide rules for applying the section 274(n)(1) 50-percent
limtation to the daily rate all owances. A taxpayer who uses the
nmeal s and incidental expenses rates under section 4.03 of the
appl i cabl e revenue procedures (or the special transportation
i ndustry worker rates under section 4.04) is required to treat
t hat anobunt as an expense for food and beverages. Sec. 6.05(1)
of the applicable revenue procedures. The neals and incidental
expenses rate is thus subject to the reduction contained in
section 274(n)(1). But the incidental-expenses-only rate of $3
per day is not. Sec. 6.05(4) of the applicable revenue
pr ocedur es.

Madsen is entitled to claimthe special neals and incidental
expenses rates for transportation industry workers for her days
spent training, being vaccinated, performng repair and
mai nt enance, and resting in port before departure on work-rel ated
voyages. Therefore, her neals and incidental expenses incurred
on those days are subject to a reduction under section 274(n)(1).

But Madsen asserts that the percentage of the deduction allowed
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shoul d be 70 percent, not 50 percent, because she was subject to
the hours-of-service |[imtations of the DOI. Section 274(n)(3)
provi des:

(3) Special rule for individuals subject to
federal hours of service.--

(A) I'n general.--1n the case of any
expenses for food or beverages consuned while
away from honme (within the nmeaning of section
162(a)(2)) by an individual during, or
incident to, the period of duty subject to
the hours of service limtations of the
Department of Transportation, paragraph (1)
shal | be applied by substituting “the
appl i cabl e percentage” for “50 percent”.

(B) Applicable percentage.--For purposes
of this paragraph, the term “applicable
percent age” neans the percentage determ ned
under the follow ng table:

For taxabl e years begi nning The applicabl e
in cal endar year-- percentage is--
1998 or 1999............ ... ...... 55
2000 or 2001............ .. .. ..... 60
2002 or 2003........ ... .. ... 65
2004 or 2005........ ... ... ... ... 70
2006 or 2007........... .. .. .. ... 75
2008 or thereafter............... 80

Thus if Madsen was subject to the DOT hours-of-service
[imtations during 2004 and 2005, the deduction of her neals and
i nci dental expenses while training, being vaccinated, performng
repai rs and mai nt enance, or resting before work-rel ated voyages
woul d be increased from50 percent to 70 percent. (As we said
earlier, her incidental expense deduction of $3 per day for her

days in harbor or at sea would not be subject to any reduction.)
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The I RS argues that Madsen is not permtted to claim?70

percent of her neals and incidental expenses while she trained,
was vacci nated, or perfornmed repairs and mai nt enance because, it
clainms, the | aws and regul ati ons that inpose hours-of-service
[imtations govern only her days of work at sea. W disagree.
Federal |aw and Coast Guard regul ations permt a ship’s officer
to performa deck or engineering watch on a boat imredi ately
after leaving port only if the officer has been off duty for at
| east 6 hours within the 12 hours before the tine of departure.
46 U. S.C. sec. 8104(a) (2006); 46 C.F.R sec. 15.705(a) (2004);
46 C.F. R sec. 15.705(a) (2005). The law also forbids a |licensed
i ndi vi dual working on a tow ng vessel that is at |least 26 feet in
length fromworking for nore than 12 hours in a
24-consecuti ve- hour period, except in an energency. 46 U S. C
secs. 8104(h), 8904 (2006); see also 46 C F.R sec. 15.710
(2004); 46 C.F.R sec. 15.710 (2005). A licensed individual in
t he deck or engine departnment of a towi ng vessel may not work
nore than 8 hours in one day, nore than 15 hours in any 24-hour
period, or nore than 36 hours in any 72-hour period, except in an
energency. 46 U. S.C. 8104(c) (2006); see also 46 CF. R 15.710
(2004); 46 C.F.R 15.710 (2005). These |imtations constitute

DOT hours-of-service linmtations,? and Madsen was subject to

2Vadsen was a |icensed nerchant nmariner and was certified
to perform navi gati onal and engi neering watches by the U. S.
(continued. . .)
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these laws and regul ations during the years at issue because she
was both a licensed nerchant mariner and the chief engineering
of ficer on Foss’'s tugboats, and she performed engi neeri ng wat ches
on board those vessels during those years. The record is unclear
regardi ng whet her she was directly subject to the
hours-of -service limtation “during” (wthin the neaning of
section 274(n)(3)(A)) each of her days of work spent training,
bei ng vacci nated, and perform ng repair and mai ntenance. But the
wor k (including her days of rest before sailing) was certainly

“Incident to * * * the period of duty subject to the hours of

service limtations of the Departnment of Transportation”

20(. .. continued)
Coast Guard during the years at issue. Although the U S. Coast
Guard was transferred to the Departnent of Honel and Security in
2003 pursuant to the Honel and Security Act of 2002, Pub. L. 107-
296, sec. 888(b), 116 Stat. 2249, the Coast CGuard was part of the
Department of Transportation when sec. 274(n)(3) was enacted in
1997 pursuant to the Taxpayer Relief Act of 1997, Pub. L. 105-34,
sec. 969(a), 111 Stat. 896. The Senate Finance Conmttee and
conference reports stated at the tinme of enactnent of the
Taxpayer Relief Act of 1997 that “Individuals subject to the
hours of service limtations of the Departnent of Transportation
include * * * certain nerchant mariners pursuant to Coast Guard
regulations.” S. Rept. 105-33, at 106 (1997), 1997-4 (Vol. 2)
C.B. 1067, 1186; H. Conf. Rept. 105-220, at 481 (1997), 1997-4
(Vol. 2) C B. 1457, 1951. The IRS has not argued that the
transfer of the Coast Guard to the Departnent of Honel and
Security has |l egal significance in determ ning whet her any
merchant mariner is subject to the DOl hours-of-service
limtations after the 2003 transfer occurred. Thus, we hold that
for the purposes of this case, Madsen, who is a nmerchant mariner
subject to Coast Guard regulations limting nmerchant mariners’
hours of service, may qualify for the increased all owabl e
percentage on the deduction of food and beverages under sec.
274(n) (3).
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(enmphasi s added) within the nmeaning of section 274(n)(3)(A)
because nost of the work occurred imedi ately before or after
days when she was undoubtedly subject to hours-of-service
l[imtations; that is, her days in harbor or at sea. W therefore
hold that the increased all owabl e percentage for her neals and
i nci dental expenses deductions applies to her days spent
trai ning, being vaccinated, perform ng repair and mai ntenance,
and resting in port before work-rel ated voyages. The rate is 70
percent during the tax years at issue, 2004 and 2005. Sec.
274(n) (3)(B)

8. O her Busi ness- Expense Deducti ons

A. Deduction for “lncidental s”

Madsen cl ai med an unrei nbursed enpl oyee busi ness expense
deduction for “incidentals” of $5,748 on her 2004 return and
$5, 304 on her 2005 return. Madsen did not clarify at trial what
t he deductions were for. Madsen has the burden of proving that
she incurred each expense listed on her return and that each was
an ordinary and necessary busi ness expense. Sec. 1.162-17(d)(2),
| ncone Tax Regs. Although she submtted to the Court two
itemzed |ists of expenses for which she asserted that she was
entitled to deductions, it is unclear whether these lists contain
t he sane expenses | abeled “incidental” expenses on her returns.
We wi Il consider the deductibility of all the worksheet expenses

anyway, but we disallow the deductions |abeled “incidental”
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expenses on her returns to the extent the term does not include
t he worksheet expenses di scussed bel ow.

B. O her Wr ksheet Expenses

The I RS concedes that all of the expenses listed on the two
wor ksheets are deductible except: (1) grocery expenses of $955
purportedly incurred in 2004 and $1, 727 purportedly incurred in
2005, (2) laundry supply expenses of $269 purportedly incurred in
2004, (3) postage expenses of $59 purportedly incurred in 2004,
(4) safety supplies of $284 purportedly incurred in 2004, (5)
transportati on expenses of $1,526 purportedly incurred in 2004,
and (6) work cl othes expenses of $797 purportedly incurred in
2004 and $1, 442 purportedly incurred in 2005. W have al ready
expl ai ned why the grocery expense deductions are not all owabl e.
The 2004 | aundry supply, postage, safety-supply and
transportati on expense deductions are not all owabl e because
Madsen did not present any evidence proving that she is entitled
to those deductions. She did provide evidence regardi ng her work
cl ot hes expenses, and thus we shall discuss the expenses. First,
we nust deci de whet her Madsen has satisfied the | egal standard
for deducting her work clothes expenses under section 162. Then
we nust deci de whether she has net her burden of substantiation
for the work cl ot hes expense deducti on.

For their costs to be deductible as ordinary and necessary

busi ness expenses under section 162, work clothes nust be (1)
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required or essential in the taxpayer’s enploynent, (2) not
suitable for general or personal wear, and (3) not actually worn

for general or personal wear. Hynes v. Comm ssioner, 74 T.C

1266, 1290 (1980); Yeomans v. Comm ssioner, 30 T.C. 757, 767

(1958). Al though Foss did not require Madsen to wear any
specific clothing, her cold weather and rain gear, cargo pants,
and ot her work clothes were essential for her enploynent. Thus,
the first requirenent for deducting work clothes expenses under
section 162 is satisfied. W now address the second requirenent,
whet her Madsen’s cl othes were suitable for general or personal
wear. Her work clothes were not suitable for general wear
because they becane torn quickly within the course of her

enpl oynment. Meier v. Conmmi ssioner, 2 T.C 458 (1943) (nurse

coul d deduct the cost of her uniform because once she wore the
uniformat her hospital, it was unsanitary for her to wear the
uni form outside the hospital). Mdsen testified credibly that
she did not actually wear her work clothes for general or
personal wear. Thus, the third requirenent is satisfied. As al
three factors of the test have been satisfied, Madsen' s work
clothes costs qualify as ordinary and necessary busi ness
expenses--but she nust al so prove that she incurred the expenses.

Madsen testified that she bought work cl othes, but when the
| RS pressed her to identify the itens purchased during the tax

years at issue, she nentioned only the rain gear and the gl oves.
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She also submtted to this Court a detail ed expense worksheet
each line of which identified the date, |ocation, vendor, and
anmount of each purchase of work clothes. She did not identify
the specific type of work clothes purchased next to each |line
item Instead she | abel ed each purchase “work cl othes.”

A taxpayer must maintain records relating to his or her

expenses and nust prove his or her entitlenent to all clained

deductions. See sec. 6001; Rule 142(a); Hradesky v.

Commi ssioner, 65 T.C. 87, 89-90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976); sec. 1.6001-1(a), Incone Tax Regs. The
rel evant regul ati on explains that one nethod of substantiating an
ordi nary and necessary busi ness expense is through “preparation
of a daily diary or record of expenditures, maintained in
sufficient detail to enable * * * [the enployee] to readily
identify the amount and nature of any expenditure, and the
preservation of supporting docunents, especially in connection
with large or exceptional expenditures.” Sec. 1.162-17(d)(2),

| ncome Tax Regs. The reqgulations also provide that “Were
records are inconplete or docunentary proof is unavailable, it
may be possible to establish the amount of the expenditures by
approxi mati ons based upon reliable secondary sources of
information and col |l ateral evidence.” Sec. 1.162-17(d)(3),

I ncome Tax Regs. This provision reflects the rule in Cohan v.

Commi ssioner, 39 F.2d 540, 544 (2d G r. 1930), which authorizes
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the Court to make reasonabl e approxi mati ons of sonme undocunent ed
(or not fully docunented) business expenses. See Egner v.

Comm ssioner, T.C Meno. 1984-473. The regulations further state

that in maki ng such an approxi mation,

due consideration will be given to the reasonabl eness

of the stated expenditures for the clainmed purposes in

relation to the taxpayer’s circunstances (such as his

i ncone and the nature of his occupation), to the

reliability and accuracy of records in connection with

other itens nore readily |l ending thenselves to detailed
record-keeping, and to all of the facts and

circunstances in the particul ar case.

Sec. 1.162-17(d)(3), Incone Tax Regs.

Madsen provided the Court only with worksheets that |isted
the anobunts of work clothes expenses; she did not include any
recei pts. Her worksheets fail to identify the particular type of
each item of work clothing she purchased, and at trial she was
able to identify only two itens of work clothing as purchased
during the tax years at issue. Her testinony thus did not
clarify what the itenms of work clothing listed in the |og
actually were. But we find her worksheets contain reasonable
figures for work cl othes expenses and also find her records for
the other expense itens “nore readily | ending thenselves to

detail ed record-keeping” to be reliable and accurate within the

nmeani ng of the regulation.? Therefore, applying the Cohan rule

2'The I RS does not argue that the log was required to be
cont enporaneous and that it was not so maintained. Thus, we do
not address the issue.
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as reflected in the regulation, we hold that she is entitled to a
deduction for work cl othes under section 162 in the anounts
refl ected on her worksheets, $797 for 2004 and $1, 442 for 2005.

9. Section 6662(a) Penalties

Section 6662 inposes an accuracy-rel ated penalty equal to 20
percent of an underpaynent of Federal incone tax attributable to
a taxpayer’s substantial understatenent of incone tax or to a
t axpayer’s negligence or disregard of rules and regul ati ons.

Sec. 6662(a) and (b)(1) and (2). Section 6664(a) defines an
“under paynent” for rel evant purposes as an excess of the correct
tax over the sumof (a) the anmount shown as tax on the return and
(b) anmpunts not shown as tax on the return but previously
assessed or collected. Section 6662(d)(1)(A) defines a
“substantial understatenent of incone tax” as the anount of the
under statenent of tax exceeding the greater of 10 percent of the
tax required to be shown on the return or $5,000. An
“understatenment” of tax is the excess of the tax required to be
shown on the return over the anmpbunt of tax actually shown on the

return.? Sec. 6662(d)(A). Negligence “includes any failure to

225ec. 6662(d)(2)(B) provides that a portion of an
understatenent attributable to a position which, although
ultimately determ ned to be erroneous, is or was supported by
“substantial authority”, or has a “reasonabl e basis” and was
adequately disclosed to the IRS, is not taken into account in
determ ning the existence of a “substantial understatenent”.
Nei ther party argues that this rule is relevant, and we hold that
it does not apply under the facts of this case.
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make a reasonable attenpt to conply with [the tax laws]”. Sec.
6662(c). Negligence has al so been defined as a failure to do
what a reasonabl e and prudent person would do under the

circunstances. See Leuhsler v. Comm ssioner, 963 F.2d 907, 910

(6th Gr. 1992), affg. T.C. Menp. 1991-179; Antoni des V.

Comm ssioner, 91 T.C. 686, 699 (1988), affd. 893 F.2d 656 (4th

Cir. 1990). Negligence is strongly indicated by a taxpayer’s
failure “to make a reasonable attenpt to ascertain the
correctness of a deduction, credit or exclusion on a return which
woul d seemto a reasonabl e and prudent person to be ‘too good to
be true’ under the circunstances”. Sec. 1.6662-3(b)(1)(ii),
| ncome Tax Regs.

The accuracy-rel ated penalty under section 6662(a) is not
i nposed with respect to any portion of the underpaynent as to
whi ch the taxpayer acted with reasonabl e cause and in good faith.
Sec. 6664(c)(1l). The determ nation of whether a taxpayer acted
with reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all of the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability. Id.

Under section 7491(c), the IRS bears the burden of
production with regard to the section 6662(a) penalty and nust

cone forward wth sufficient evidence that it is appropriate to
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i npose the penalty. Higbee v. Conm ssioner, 116 T.C 438, 446

(2001). However, once the IRS has nmet the burden of production,
t he burden of proof remains with the taxpayer, including the
burden of proving that the penalty is inappropriate because of
reasonabl e cause or good faith. Rule 142(a). [d. at 446-447.

The I RS nmade substantial concessions before trial, and the
Court has all owed Madsen a deduction for work clothes. The Court
finds that in the event the conputations under Rule 155 establish
that there is an understatenent of income tax for 2005 as a
result of the Court’s holding and the RS concessions that is
greater than 10 percent of the tax required to be shown in
Madsen’s return or $5, 000, see sec. 6662(d)(1)(A), then Mudsen
has substantially understated her incone tax for purposes of
section 6662(d)(1)(A) for that year.

For purposes of determ ni ng whet her Madsen had reasonabl e
cause with respect to any portion of the underpaynent in this
case, the underpaynent consists of two portions of disallowed
deductions which we nust anal yze separately: (1) the neal
expense deduction attributable to Madsen’s days spent in harbor
and at sea, and (2) the anpbunt Madsen deducted for what she
called “incidental s”. Under the circunstances of this case, we
believe that the conplexity of the applicable revenue procedures
and Federal Travel Regul ations, and the lack of explicit guidance

in those regul ations regardi ng an enpl oyee’s right to claima
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daily rate expense when her enployer provided unhealthy neals,
| ed Madsen to an honest m stake of law for which it is

i nappropriate to penalize her. See, e.g., Van WKk v.

Comm ssioner, 113 T.C 440, 449 (1999); Metra Chem Corp. V.

Conmm ssioner, 88 T.C. 654, 661 (1987); Yelencsics v.

Comm ssioner, 74 T.C. 1513, 1533 (1980); Belz Inv. Co. V.

Comm ssioner, 72 T.C. 1209, 1233-1234 (1979), affd. 661 F.2d 76

(6th Cr. 1981). Accordingly, we find Madsen had reasonabl e
cause with respect to the portion of the underpaynent
attributable to the disallowed neals and incidental expense rate
deduction for her days in harbor and at sea. Wth respect to
this portion, we also believe Madsen was not negligent and
exerci sed reasonabl e care and prudence in attenpting to determ ne
her proper tax liability. But Madsen was negligent in reporting
t he amount described as “incidentals” as a deduction on her
return. Also, she had no reasonabl e cause for claimng such a
deducti on.

I n reachi ng our hol dings here, we have consi dered al
argunents nade, and, to the extent not nentioned above, we
conclude they are noot, irrelevant, or without nerit.

To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




