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SUPPLEMENTAL MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

RUWE, Judge: This case is before the Court on remand from
the Court of Appeals for the Ninth Crcuit for further

consideration consistent with its opinion in Estate of Magnin v.

“Thi s Menor andum Qpi ni on suppl enents our Menorandum Opi ni on
in Estate of Magnin v. Conmm ssioner, T.C Meno. 1996-25, revd.
and remanded 184 F.3d 1074 (9th Cr. 1999).
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Conm ssi oner, 184 F.3d 1074 (9th Cr. 1999), reversing our

decision in T.C. Menon. 1996-25, regarding the proper neasurenent
of the property interest transferred by decedent and remandi ng
for a determ nation of the values of the property interests both
transferred and received by decedent pursuant to an Cctober 31,
1951, agreenent. The issue for decision on remand i s whet her
decedent received “adequate and full consideration” within the
nmeani ng of section 2036(a)! for the renmi nder interest he agreed
to transfer to his children.
FI NDI NGS OF FACT
We stated the detailed and intricate facts of this case in

our original opinion. See Estate of Magnin v. Conm ssioner, T.C

Meno. 1996-25. We summarize the relevant facts fromthat opinion
and set forth additional findings of fact for purposes of
deciding the issue on renmand.

1951 Agr eenent Between Joseph and Cyri

On Cctober 31, 1951, decedent, Cyril Magnin (Cyril), entered
into an agreenment (the 1951 Agreenent or the Agreenment) with his
fat her, Joseph Magnin (Joseph), relating to shares of stock in
two conpani es, “Joseph Magnin Co., Inc.” (JM and “Specialty
Shops, Inc.” (Specialty).

The preanble to the Agreenent set forth the foll ow ng

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect as of the date of decedent’s
death, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



prem ses:

WHEREAS t he parties hereto are the owers of the
majority of the issued and outstandi ng stock of JOSEPH
MAGNI N COVPANY, INC., a California Corporation, and
SPECI ALTY SHOPS, I NC., a Nevada Corporation,
hereinafter called "said corporations"; and

WHEREAS t he parties hereto have over many years
| ast past nutually controlled the operation and
managenent of said corporations in the best interests
of said corporations and the stockhol ders thereof; and

WHEREAS Cyril Magnin desires that upon the death
of Joseph Magnin, the control of said corporations
shall be vested in Cyril Magnin for the termof his
life; and

WHEREAS Joseph Magnin is willing under and subj ect

to the terns and conditions hereinafter set forth, to

provide in his Last WIIl and Testanent that all of his

stock, both common and preferred, of said corporations

shal | be bequeathed to Cyril Magnin, as trustee for the

benefit of Cyril Magnin, Ellen Magnin Newran, Donal d

Magnin and Jerry Magnin, and that Cyril Mgnin, as said

trustee, shall have the sole right to vote said stock

for the termof his life as provided in said Last WII

and Testament]|. ]
Consistent with these prem ses, the terns of the Agreenent
provi ded that Joseph agreed to bequeath his JM and Specialty
stock to Cyril as sole trustee for Cyril’s life as already
provided in his will, which provision he agreed not to revoke.
Cyril agreed to will in trust all his JMand Specialty stock “now
owned or hereafter acquired” to a bank trustee for the benefit of
his three children. The Agreenent further provided that in the
event of the sale of all or any part of the stock of the

corporations, or in the event of a dissolution of either
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corporation, Cyril would create a trust of the proceeds he
recei ved, under the terns of which the inconme of said trust would
belong to Cyril for his Iife, and the principal would be
di stributed upon his death to his three children.

Prior to the 1951 Agreenent, Joseph and Cyril were concerned
about the future of their businesses. Cyril had begun dating
wonen after the death of his wife, Anna, and Joseph wanted to
ensure that the business would remain in the famly and that
Cyril’s shares of stock would not go to one of these wonen.

Cyril, on the other hand, was concerned about control of the
busi ness upon Joseph’s death. Control of the business was very
inmportant to Cyril; he saw control of the business as a neans to
enhance his social, political, and business position in the
community. Cyril also feared that if he had to share contro
with his children, he m ght soneday be fired by them

As of October 31, 1951, JM had issued and outstandi ng
255,174 shares of stock, consisting of 72,717 shares of preferred
stock and 182, 457 shares of comon stock, all of which had voting

rights.? The sharehol di ngs of Joseph and Cyril in JMwere as

2The articles of incorporation of Newran, Magnin & Co.
(subsequently JM were silent as to the voting rights of the
preferred stock until a 1968 anmendnent, which expressly provided
that the preferred stock was entitled to voting rights equal to
t hose of the comon stock. However, it appears that prior to the
1968 anmendnent, the preferred stock was considered to be voting
by the corporation and that the holders of the preferred stock
actually did exercise voting rights.



foll ows:
Joseph Cyril
Common st ock 50, 648 75, 044
Preferred stock 21, 464 11, 035
Tot al 72,112 86, 079

Thus, Joseph held 28.26 percent of the voting power of JM and
Cyril held 33.73 percent of the voting power; together their
shares represented 61.99 percent of the voting power.

As of Cctober 31, 1951, Specialty had issued and out st andi ng
101, 000 shares of stock, consisting of 1,000 shares of voting
common stock and 100, 000 shares of nonvoting preferred stock.
The ownership of Specialty stock as of that date is unclear, but
it appears that Jean Bl um owned 500 shares of the commobn stock
and 50, 000 shares of the preferred stock, and Cyril, Joseph, and
Donner Factors together owned the remaining 500 shares of common
stock and 50,000 shares of preferred stock. For purposes of
val uing the respective stock interests of Cyril and Joseph, both
parties’ experts assuned the follow ng share ownership in

Specialty:?3

3In respondent’s proposed findings of fact, respondent
states that both experts assunmed these figures were the share
ownership of Cyril and Joseph. The estate failed to object, and
its valuations assune the sane nunbers. Both parties relied on
the expert reports, and the share ownership of Specialty used in
them in reaching their respective conclusions as to the val ue of
the interests transferred and received by Cyril. Accordingly,
these figures are used for purposes of deciding the value of the
respective stock interests of Cyril and Joseph.
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Joseph Cyril
Voti ng common stock 112.5 47.5
Nonvoting preferred stock 25, 000 25, 000

On Cctober 31, 1951, Cyril also held certain options to
acquire JM stock. On COctober 31, 1945, Joseph had granted to
Cyril and Anna (as joint tenants with the right of survivorship)
an option to purchase 18, 158 shares of Joseph’s commopn stock in
JM at $1 per share. The option could be exercised only within 90
days after Joseph’s death. Cyril also held various options to
purchase 7,185 shares of JM common and 11, 850 shares of JM
preferred stock owned by Edward R and Mae C. Nichols, which were
granted by four agreenents dated between April 4, 1941, and May
6, 1943 (the Nichols options).* Joseph was a party to the May 6
agreenent, which had granted the option to purchase nost of the
Ni chol ses’ JM stock (i.e., 7,185 shares of common and 10, 000
shares of preferred stock).

Perf ormance of October 31, 1951, Agreenent

Joseph died on April 29, 1953. Cyril was the executor of
Joseph’s estate. Joseph’s Last WII| and Testanent bequeat hed al
his stock in JMand Specialty to Cyril in trust and provided that
Cyril was to divide the stock into four separate trusts.

One-hal f of the stock was to be placed in the Cyril Magnin Trust

“ln May 1960, Cyril assigned his rights in the N chols
options to the testanmentary trust established by Joseph’s will of
whi ch he was the trustee. On June 3, 1960, Cyril exercised the
options on behalf of the trust.
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for the benefit of Cyril. One-sixth of the stock was to be
pl aced in each of the three remaining trusts, one trust for the
benefit of each of Joseph’s three grandchildren. As the trustee
of the four trusts, Cyril had the power to vote the stock. These
provi sions were as prom sed by Joseph to Cyril under the Qctober
31, 1951, agreenent. Additionally, Cyril received a life
interest in the inconme fromthe Cyril Magnin Trust.

On May 25, 1971, Cyril created three trusts, one for each of
his three children. He transferred, inter alia, the proceeds of
his JM stock that had been sold in a 1969 buyout of all JM stock
by Anfac, Inc. Under the terns of each trust, Cyril retained an
incone interest for his life, and upon Cyril’s death, the trust
was to termnate, and the principal and undistributed i ncone were
to be distributed to the beneficiary. This transfer to the 1971
trusts was made in fulfillnment of Cyril’s obligations under the
Cct ober 31, 1951, agreenent w th Joseph.

Facts Related to Value of JM and Specialty

JMoriginally operated one |ocation in downtown San
Francisco. In 1928, a second store was opened in Palo Alto,
California, and three other stores were opened between 1943 and
1950--o0one in San Mateo and two in Sacranmento, California. JMdid
not begin to expand considerably until the m d-1950's, eventually
operating 32 stores by the end of 1969. JMwas primarily engaged

in the sale of wonen’s clothing and accessories, and it al so
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provi ded beauty salon services. JMcatered toward younger womnen

bet ween the ages of 20 and 30 years old and in mddle- to upper-

i nconme brackets.

In January 1940, Cyril, Joseph, and Jean Bl um fornmed

Specialty for the purpose of operating a branch store in Reno,

Nevada. At that time, JMI|acked the capital to open a new store.

Specialty opened a second store in QGakland, California, in 1948,

and a third store in Lake Tahoe, Nevada, in 1950. Al

Specialty’s stores were operated under the JM nanme and by JM

managenent, and they had nerchandi se and custoners simlar to

JM s.

Whenever possible, JMand Specialty elected to | ease rather

than own their store locations. The conpanies did not have a

great deal of available capital, and | easing store | ocations

permtted themto expand.

Rel evant financial data fromthe financial statenents of JM

for the fiscal years ending January 31, 1949 through 1952, are as

foll ows:

Fi scal Year Endi ng January 31

(I n _Thousands)

1949 1950 1951 1952
Asset s $1,778 $1, 886 $1, 983 $2, 161
Ear ned surpl us 645 749 757 782
Sal es 4,994 4, 856 5, 239 5,591
Net i ncone 117 58 41 38

Simlarly,

rel evant data fromthe financi a

statenents of
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Specialty for the fiscal years ending January 31, 1949 through
1952, are as follows:

Fi scal Year Endi ng January 31
(I n _Thousands)

1949 1950 1951 1952
Asset s $452 $405 $385 $432
Ear ned sur pl us 120 103 127 148
Sal es 742 644 593 677
Net i ncone 35 6 24 21

On his 1948 gift tax return, Joseph valued the JM common
stock at $1.86 per share. On his 1950 gift tax return, Joseph
val ued the JM comon stock between $1.98 and $2. 25 per share. On
his 1949 gift tax return, Cyril valued the JM common stock at
$2. 25 per share and the JMpreferred stock at $.90 per share as
of Decenber 24, 1949. Cyril’s 1949 gift tax return was not filed
until 1957, and it acknow edged that the values were in line with
t he stock val ues determi ned in connection with the settlenent of
Joseph’s estate. Joseph died on April 29, 1953. Joseph’s estate

tax return included the value of JMand Specialty stock as

fol | ows:
St ock Per - Share Val ue

18, 158 shares JM subject to option

at $1 per share $1. 00
33,490 shares JM comon 1.50
21,464 shares JM preferred .90
112-1/ 2 shares Specialty, common 150. 00
25,000 shares Specialty, preferred .90

The I RS estate tax exam ner proposed certain adjustnents to

Joseph’ s taxable estate, including an increase in the per-share
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val ue of JM common and preferred stock to $2.25 and $1,
respectively. The estate agreed to these changes.?®

Defi ci ency Anpbunt

Cyril died testate on June 8, 1988, in San Franci sco,
California. Donald Isaac Magnin, Cyril’s oldest son, is the
executor of Cyril’s estate, and he filed a tinely Federal estate
tax return. The estate tax return identified the 1951 Agreenent
and stated that Cyril received adequate and full consideration
under the Agreenent.

In the notice of deficiency, respondent determ ned a
deficiency of $1,921,528 in Federal estate tax. The deficiency

was based in large part on respondent’s determ nation that the

The parties stipulated that the estate and gift tax returns
and the docunent setting forth the agreed-upon adjustnents
related to Joseph’s estate tax return were “authenticated and are
adm ssible in evidence”. Rule 91(d) requires that “Any objection
to all or any part of a stipulation should be noted in the
stipulation, but the Court will consider any objection to a
stipulated matter nmade at the commencenent of the trial or for
good cause shown nmade during the trial.” Additionally, “It is a
fundanental rule of evidence that an objection not tinely nmade is
wai ved.” United States v. Janerson, 549 F.2d 1263, 1266-1267
(9th Cr. 1977); Fed. R Evid. 103(a)(1). Inits reply brief,
the estate argues for the first time that the docunent setting
forth the agreed-upon adjustnents related to Joseph’s estate tax
return is inadm ssible to establish values under Rule 143(a) and
Fed. R Evid. 408. By failing to make a tinely and specific
objection on the basis of Fed. R Evid. 408, the estate waived
its right to contest the adm ssion of Joseph’s estate tax
settlenment on that ground. See Glbrook v. Gty of Westm nster,
177 F. 3d 839, 859 (9th Cir. 1999). Furthernore, the estate’s
objection to a stipul ated docunent which the estate agreed was
aut henticated and adm ssible is untinely, and we decline to
consider it. See Rule 91(d); Pan Am Acceptance Corp. V.

Comm ssioner, T.C Menp. 1989-440.
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value of the three trusts created in 1971, in which Cyri
retained a life interest, was includable in the gross estate. In
the notice of deficiency, respondent determ ned that the val ue of
the three trusts includable in the gross estate was $3, 789, 849,
whi ch was cal cul ated by taking the value of the three trusts at
t he appropriate valuation date ($3,833,727), less the val ue of
consi deration received by Cyril in connection with the 1951
Agreenent ($43,878).°

I n an anmended answer, respondent asserted a deficiency in
estate tax of $2,079,213, based in part on respondent’s revised
determ nation that Cyril received no consideration for the
transfers and that the entire value of the three trusts was
i ncludable in the gross estate. Respondent’s assertion in the
anmended answer that there was no consideration increased the
original deficiency. W held that the issue of whether the
consi deration was | ess than $43,878 was a new matter, and that
t he burden of proof was on respondent with respect to this issue.

See Estate of Magnin v. Conm ssioner, T.C Meno. 1996-25.

Both parties’ experts used a valuation date of COctober 31,
1951, to determ ne the values of the interests exchanged between

Joseph and Cyril. On brief, respondent argued that the anmount of

The anount includable in the gross estate under sec. 2036
is reduced by the value of any consideration received by the
decedent at the time of the transfer. See sec. 2043(a); Estate
of Magnin v. Conm ssioner, 184 F.3d 1079, 1081-1082 (9th G r
1999); United States v. Past, 347 F.2d 7, 14 (9th Cr. 1965).
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the consideration received by Cyril was limted to approxi mately
$30, 500, based on the report and testinony of an expert
apprai ser, Stephen A. Stewart (M. Stewart). The estate argued
that the consideration received by Cyril was $58, 146, based on
the report and testinony of its expert appraiser, Bryan H
Browning (M. Browning). M. Stewart assigned a val ue of
$244,000 to Cyril’'s entire stock interest, $123,000 of which was
allocated to Cyril’s remainder interest. M. Browning assigned a
val ue of $83,600 to Cyril's entire stock interest, $42,000 of
whi ch was all ocated to Cyril’s remai nder interest.

Pri or Court Proceedi ngs

The main issue for decision in this case was whether Cyril’s
1971 transfers in trust with retained life estates were
includable in his gross estate, or whether they were excl uded
fromthe estate because they were bona fide sales for “adequate
and full consideration” within the neaning of section 2036(a).
In our original opinion, we upheld respondent’s deficiency
determ nation. Although we found that the 1951 Agreenent
contai ned an el enent of bargai ned-for consideration, we noted
that this did not automatically establish adequate and ful
consideration within the neaning of section 2036(a). See Estate

of Magnin v. Commi ssioner, T.C Meno. 1996-25; United States v.

Past, 347 F.2d 7, 12 n.2 (9th Gr. 1965). W held that the

proper calculation of the interest transferred by Cyril required
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a valuation of the full fee-sinple interest in the property
transferred to the trust, not just the remainder interest, and
that Cyril had not received “adequate and full consideration” for
the full fee-sinple interest. W relied on the holding in United

States v. Past, supra, that “adequate and full consideration”

nmust be given for the value of the entire property interest
transferred to the trust, not just the remainder interest. 1d.
at 12. Alternatively, we indicated that even if the proper
nmeasure of adequate and full consideration had been the renmai nder
interest, the estate had not established that Cyril had received
adequate and full consideration for the remainder interest.” 1In

our prior opinion, we stated that the proper standard to apply in

I'n a footnote, we stated:

Even if we were to hold that sec. 2036(a) requires
recei pt of adequate and full consideration for only the
remai nder interest, we would find that petitioner has
not nmet its burden of proving that the value of the
interest in Joseph’s stock that Cyril received equal ed
the value of the remainder interest transferred. W
conclude, infra, that the value of the interest
received by Cyril is $43,878. The value of the
remai nder interest transferred by Cyril is $42,000
according to * * * [the estate] and $122,997. 64 under
respondent’ s cal cul ations. These val ues were
determ ned after the parties made certain posttrial
adjustnments to their expert reports. Although we need
not determ ne the precise value of the remainder
interest transferred by Cyril, we conclude that it was
nore than $43,878. This conclusion is based on the
evi dence, including the expert w tnesses’ opinions and
t he val ues placed on JM and Specialty stock in gift and
estate tax returns filed by Cyril and Joseph between
1948 and 1953. [Estate of Magnin v. Conm ssioner, T.C
Mermo. 1996-25 n.12.]
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valuing the property interests transferred and received by Cyril
was the hypothetical willing buyer and willing seller standard.

See Estate of Magnin v. Conm ssioner, T.C Meno. 1996-25.

The estate appeal ed our decision. The Court of Appeals for
the Ninth Circuit declined to followits previous holding in

United States v. Past, supra, that *“adequate and ful

consi deration” nust be given for the value of the entire property
interest transferred to the trust, not just the remai nder
i nterest, because that case “did not el aborate upon the rule or

evaluate its nerit.” Estate of Magnin v. Comm ssioner, 184 F. 3d

at 1077. Instead, the Court of Appeals held that “‘adequate and
full consideration” is neasured agai nst the actuarial val ue of
the remai nder interest rather than the full fee-sinple value of
the property interest transferred to the trust.” [d. at 1080;

see also Estate of Weeler v. United States, 116 F.3d 749, 767

(5th CGr. 1997); Estate of D Anbrosio v. Conmm ssioner, 101 F.3d

309, 313 (3d CGir. 1996), revg. 105 T.C. 252 (1995).

The Court of Appeals also discussed our previously nmentioned
footnote in which we said that even if the proper neasure of ful
consi deration had been the remainder interest, the estate had not
shown that Cyril received adequate consideration for that

i nterest. See Estate of Magnin v. Conm ssioner, 184 F.3d at

1081. The Court of Appeals noted that we had di scussed the
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appropri ate standard for valuation purposes® and agreed that the
val uation determination in the notice of deficiency is entitled
to a presunption of correctness. See id. However, the Court of
Appeal s held that the previously nentioned footnote in our prior
opi nion did not provide sufficient analysis for it to review
whet her Cyril received |l ess than adequate and full consideration
pursuant to the Cctober 31, 1951, agreenent and instructed us to
expl ain how we determ ned the value of the consideration that
Cyril transferred and received. See id. The Court of Appeals
remanded the case for findings that explain how we determ ned the
val ues of the respective property interests both transferred and
received by Cyril. See id.

OPI NI ON

A decedent’s gross estate generally includes the val ue of

all property interests transferred by the decedent during his
[ife in which he retained for his life the right to the
possessi on, enjoynent, or inconme fromthe property. See sec.

2036(a).° However, if the property interest transferred by the

8 n our prior opinion, we held that the val ue of what Cyri
recei ved shoul d be determ ned by ascertaining “the price at which
the property would change hands between a wlling buyer and a
wlling seller, neither being under any conpul sion to buy or to
sell and both having reasonabl e know edge of relevant facts.”
Estate of Magnin v. Conm ssioner, T.C Meno. 1996-25; sec.

20. 2031-1(b), Estate Tax Regs.

°Sec. 2036(a) provides, in pertinent part:

(continued. . .)
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decedent was part of “a bona fide sale for an adequate and ful
consideration in noney or noney’'s worth”, then section 2036(a)
will not require inclusion in the gross estate. 1d. |If there is
consideration, but it is not “adequate and full consideration”,
then the property interest transferred by the decedent is
included in his gross estate and an offset is allowed for the

partial consideration received. Sec. 2043(a);!° Estate of Magnin

v. Conm ssioner, 184 F.3d at 1081-1082; United States v. Past,

347 F.2d at 14.

As a result of the 1971 transfers in trust of the proceeds

°C...continued)

SEC. 2036(a). GCeneral Rule.--The value of the
gross estate shall include the value of all property to
the extent of any interest therein of which the
decedent has at any tinme nade a transfer (except in
case of a bona fide sale for an adequate and ful
consideration in noney or noney's worth), by trust or
ot herwi se, under which he has retained for his life * *

*

(1) the possession or enjoynent of, or the
right to the inconme from the property * * *

10Sec. 2043(a) provides:

SEC. 2043(a). In Ceneral.—1f any one of the
transfers, trusts, interests, rights, or powers
enuner at ed and described in sections 2035 to 2038,

i nclusive, and section 2041 is nade, created,

exercised, or relinquished for a consideration in noney
or noney’s worth, but is not a bona fide sale for an
adequate and full consideration in noney or noney’s
worth, there shall be included in the gross estate only
the excess of the fair nmarket value at the tinme of
death of the property otherwi se to be included on
account of such transaction, over the value of the
consi deration received therefor by the decedent.
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of Cyril’s shares, Cyril retained a life estate within the
meani ng of section 2036(a). Since the 1971 transfers were in
fulfillment of the 1951 Agreenent, we mnmust | ook to the val ue of
the consideration that Cyril transferred and received on Cctober
31, 1951. In order to find for the estate, the lifetine
interests in Joseph’s shares received by Cyril nust be *"adequate
and full consideration” for the remainder interest Cyril was
required to transfer to his children, both interests being val ued

as of Cctober 31, 1951. Estate of Magnin v. Commi ssioner, 184

F.3d at 1080; see also Estate of Wieeler v. United States, supra

at 767; Estate of D Anbrosio v. Commi ssioner, supra at 313.

A. Val uation of Stock of JM and Specialty

In determ ning the value of unlisted stocks, actual arm s-
| ength sales of such stock conducted in the normal course of
business within a reasonable tine before or after the valuation

date are the best indicia of market value. See Duncan | ndus.,

Inc. v. Conmm ssioner, 73 T.C. 266, 276 (1979). However, the

stocks of JMand Specialty were not publicly traded at the tine
of the 1951 Agreenent, and there is no evidence of sales of stock
of these two conpanies at any tinme near COctober 31, 1951. In the
absence of armis-length sales, the value of closely held stock is
determ ned indirectly by weighing the corporation’s net worth,
prospective earning power, dividend-paying capacity, and ot her

rel evant factors. See Estate of Andrews v. Commi ssioner, 79 T.C.
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938, 940 (1982); sec. 20.2031-2(f), Estate Tax Regs. These
factors cannot be applied with mathematical precision; thus, the
wei ght to be given to each factor nmust be tailored to account for

the specific facts of the case at hand. See Messing v.

Comm ssioner, 48 T.C. 502, 512 (1967). Additionally, the rights,

restrictions, and limtations of the various classes of stock
must be considered in nmaking val uation determ nations. See

Estate of Newhouse v. Conm ssioner, 94 T.C 193, 218 (1990);

Estate of Anderson v. Comm ssioner, T.C. Mnob. 1988-511. The

factors to be considered are those that an informed buyer and an
informed seller would take into account. See Hanm v.

Comm ssi oner, 325 F.2d 934, 940 (8th GCr. 1963), affg. T.C. Meno.

1961- 347.

Rev. Rul. 59-60, 1959-1 C B. 237, has been w dely accepted
as setting forth the appropriate criteria to consider in
determning the fair market value of stock of closely held

corporations. See Estate of Newhouse v. Conm ssioner, supra at

217. The follow ng factors, which are virtually identical to
those listed in section 20.2031-2(f), Estate Tax Regs., are to be
consi der ed:

(a) The nature of the business and the history of
the enterprise fromits inception.

(b) The econom c outl ook in general and the
condition and outl ook of the specific industry in
particul ar.

(c) The book val ue of the stock and the financi al
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condi tion of the business.
(d) The earning capacity of the conpany.
(e) The dividend-payi ng capacity.

(f) Whether or not the enterprise has goodw || or
ot her intangi bl e val ue.

(g) Sales of the stock and the size of the bl ock
of stock to be val ued.

(h) The market price of stocks of corporations

engaged in the sanme or a simlar line of business

having their stocks actively traded in a free and open

mar ket, either on an exchange or over-the-counter.

[Rev. Rul. 59-60, 1959-1 C.B. at 238-239.]

Both parties relied on the reports and testinony of expert
W t nesses to assign values to the consideration received by Cyri
and the property interest transferred by Cyril. \Wile expert
opinions may assist in evaluating a claim we are not bound by
t hese opi nions and may reach a deci sion based on our own anal ysis

of all the evidence in the record. See Helvering v. National

Gocery Co., 304 U S 282, 295 (1938); Estate of Newhouse V.

Comm ssi oner, supra. Were experts offer conflicting estimates

of fair market value, we exam ne the factors they used and deci de

the appropriate weight given to each. See Casey v. Conm SSioner,

38 T.C. 357, 381 (1962). We may accept the opinion of an expert

inits entirety, see Buffalo Tool & Die Manufacturing Co. V.

Commi ssioner, 74 T.C 441, 452 (1980), or we may be selective in

the use of any portion, see Parker v. Conm ssioner, 86 T.C 547,

562 (1986). Because val uation necessarily results in an
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approxi mation, the valuation figure we determ ne need not be one
as to which there is specific testinony as long as it is wthin
the range of values that may properly be arrived at from

consideration of all the evidence. See Silvernan v.

Comm ssi oner, 538 F.2d 927, 933 (2d Gr. 1976), affg. T.C. Meno.

1974-285; Estate of Sinplot v. Connissioner, 112 T.C. 130, 155

(1999).

Respondent applied the hypothetical wlling buyer and
wlling seller standard set forth under section 20.2031-1(b),
Estate Tax Regs., and relied on Rev. Rul. 59-60, supra, to
determ ne the total value of the stocks of JMand Specialty and
the interests that were transferred and received by Cyril under
the 1951 Agreement. The estate applied a hypothetical willing
buyer and willing seller standard and relied on val uation
guidelines it felt were reasonably consistent wwth Rev. Rul. 59-
60, supra, to determne the overall value of JM and Specialty.
However, the estate argues that the reality of the actual
exchange between Cyril and Joseph nust be considered for purposes
of applying discounts and control premuns to the actual property

interests transferred and received by Cyril.!

1The estate argues that the consideration received by Cyri
nmust be neasured from his standpoint, not that of a hypothetical
buyer, but at the sane tine it relies on M. Browning’ s appraisal
whi ch he indicated at trial was based on a hypothetical wlling
buyer and willing seller. The estate seens at tines to argue
that its valuation figures would be the sanme under either
(continued. . .)
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In the instant case, both parties’ experts determ ned the
overall value of JMand Speciality using a conbination of a
mar ket conparabl e anal ysis and a di scounted future cash-fl ow
(DCF) anal ysi s. 12

1. Respondent’s Expert

Respondent relied on the report and testinony of an expert
appraiser, M. Stewart. The parties agree that M. Stewart
qualifies as an expert for purposes of this case.

M. Stewart determ ned the value of the property interests
inissue in the follow ng manner. He determ ned the val ues of
the preferred stocks of JMand Specialty by conparing themto
five conpanies which he felt had simlar characteristics. M.
Stewart then valued JM and Specialty using a market approach. To
determ ne the overall values of the common stocks under his
mar ket approach, M. Stewart subtracted the value he assigned to
the preferred stocks fromthe val ues he assigned to JM and

Specialty and then applied a marketability discount.® M.

(... continued)
st andar d.

2Thr oughout their reports, M. Stewart and M. Browning
chose to round off certain nunbers while being specific as to
ot her nunbers. As a result, our analysis of their reports and
the figures we use are generally rounded off with specific
nunbers used in certain instances.

BM. Stewart did not apply a minority discount because, in
hi s opinion, the market approach al ready produces a per-share
value for a mnority interest.
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Stewart al so used an incone approach to value JM and Specialty.
After determ ning the values of JMand Specialty, he subtracted
the value of the preferred stocks and applied discounts for |ack
of marketability and for minority interest. M. Stewart gave
equal weight to each valuation in reaching his final valuation
determnation. M. Stewart then applied his valuation
determ nations of JMand Specialty stocks to the property
interests transferred and received by Cyril to arrive at his
val uation of the interests at issue.

i Val uation of JM and Specialty

I n applying the market conparable nethod to value JM M.
Stewart conpared JM s financial performance and position with
five publicly traded conpanies listed on the New York Stock
Exchange (NYSE). The conpanies used were: (1) Allied Stores
Corp.; (2) Marshall Field & Co.; (3) May Departnent Stores; (4)
Federated Departnent Stores; and (5) RH Mcy & Co. M. Stewart
chose these five conpani es based on such factors as |ine of
busi ness, geographic | ocation, sales, total assets, narket
capitalization, and nunber of outstanding shares. Al five

conpani es were departnent stores which were substantially |arger
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interms of total assets! and revenues!® than JM and Specialty,
and the five conpani es engaged in a broader range of business
activities, including a wder variety of products for sale.
Al so, other than one Macy' s store in San Franci sco, none of the
five conpanies had stores |located in San Franci sco or Reno. M.
Stewart conpared JMto the conpanies using the foll ow ng
measures: (1) Invested capital to revenue; (2) earnings before
depreciation, interest expense and taxes (EBDIT); and (3) price-
t o- book value. These neasures indicated values of the aggregate
mnority interest in JMranging from $906,000 to $1.31 mllion.
Gving greater weight to the price-to-book neasure, M. Stewart
determ ned that JM had an overall value of approximtely $1
mllion.

I n applying the inconme approach to JM M. Stewart projected
net inconme 5 years forward fromthe year ending January 31,
1952. 1% M. Stewart considered JMs future sales and earning

potential and then: (1) Projected JMs sales, expense |levels, and

“JM's total assets at the time of the 1951 Agreenment were
approximately $2 million while the conparabl es used had tot al
assets ranging fromapproxinmately $119 mllion to $230 mlli on.
Specialty’s total assets were snmaller than JMs

3JM s revenues at the tine of the 1951 Agreenent were
approximately $5 million while the conparabl es used had revenues
rangi ng from approxi mately $223 mllion to $440 million.
Specialty’s revenues were smaller than JMs

M. Stewart used a base year ending after the valuation
date because, in his opinion, that year had nore reliable
information than the prior year.
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depreci ation charges for 5 years; (2) estimated working capital
requi renents and capital requirenents; and (3) derived the
estimated net cash-flow to stockhol ders equity for each of the 5
years. The net cash-flow for each of the years was discounted to
present value. The sixth-year estimated cash-fl ow was
capitalized to give an indication of the value of the
st ockhol ders equity in JMat the end of the forecast period. The
resi dual value of JMwas al so discounted to present value. M.
Stewart then subtracted projected capital expenditures in
arriving at his valuation of JM'¥ On the basis of these
considerations and findings, M. Stewart determ ned that the
overal | value of JMunder the DCF approach was $675, 000.

M. Stewart used the sanme apprai sal procedures to val ue
Specialty. In applying the market conparable nethod, M. Stewart
used the sanme five conpanies that he used in valuing JM The
invested capital to revenue, EBDI T, and price-to-book val ue
measures indicated values of the aggregate mnority interest in
Specialty ranging from $178,000 to $327,000. G ving greater
wei ght to the price-to-book value, M. Stewart determ ned that
Specialty had a val ue of approxi mately $300,000. M. Stewart

applied the sane val uati on net hodol ogy under the DCF net hod t hat

M. Stewart did not subtract projected capita
expenditures in his original report. At trial, M. Stewart
admtted that this was an error, and his valuation report was
corrected posttrial to adjust for the error.
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he used in valuing JM On the basis of the considerations and
findings, M. Stewart determ ned that the value of Specialty
under the DCF met hod was $358, 000.

ii. Valuation of JMand Specialty Preferred Stock

M. Stewart determ ned the value of the preferred stocks of
JM and Specialty by anal yzing data relating to dividends paid by
the sane five conpanies he used in valuing JMand Specialty
because he believed they had simlar preferred stock
characteristics (such as paid dividends, dividends cunul ative,
and voting rights). M. Stewart concluded that an investor
seeking to buy JMpreferred stock would require a 6-percent
dividend rate. This rate was higher than the 4.1-percent to 4. 6-
percent rate he felt was required by investors in publicly traded
st ocks because of a |lack of access to a |iquid market and
possi bl e transfer restrictions. Because JMpreferred stock had
an 8-percent dividend rate, M. Stewart determ ned the value to
be 8 percent divided by 6 percent, or $1.33 per share. On the
basis of the total nunber of preferred shares, 72,717, M.
Stewart determ ned that the aggregate preferred stock value of JM
was $97, 000.

M. Stewart felt that an investor would require an 8-percent
dividend rate with respect to the Specialty preferred stock.
This determ nati on was based on the facts that Specialty

preferred stock was noncunul ative, nonvoting, carried a 5-percent
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di vidend rate, had not paid dividends yet, did not have access to
a liquid market, and that the corporation had rights concerning
redenption and first refusal. M. Stewart divided the 5-percent
rate by 8 percent, the yield he believed an investor would
require, and arrived at a value of 62.5 percent of par val ue.
Specialty preferred stock had a par value of $1 per share; thus,
M. Stewart concluded that the value of Specialty preferred stock
was $0. 625 per share. On the basis of the total nunber of
preferred shares, 100,000, M. Stewart determ ned that the
aggregate preferred stock value of Specialty was $62, 500.

iii. Valuation of JM and Specialty Commobn Stock

To determ ne the value of JM comon stock under the market
approach, M. Stewart took the value he assigned to JM $1
mllion, and subtracted the value he assigned to the JM preferred
stock, $97,000. This resulted in an aggregate common stock val ue
of $903, 000, before any discounts. M. Stewart then applied a
35-percent |ack of marketability discount to this figure and
determ ned a val ue of $585,000 for the total common stock val ue
of JM® M. Stewart divided the total comon stock val ue of
$585, 000 by the nunber of outstanding cormmon shares, 182,457, and
determ ned a val ue of $3.21 per share for JM conmon stock

M. Stewart determ ned the value of JM combn stock under

M. Stewart did not apply a minority discount because, in
hi s opinion, the market approach al ready produces a per-share
value for a mnority interest.
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the DCF nethod, before nmarketability and mnority discounts, to
be $578,000, or $3.17 per share.'® This determ nation was nade
by taking the value he assigned to JM under the incone approach
$675, 000, and subtracting the value he assigned to the JM
preferred stock, $97,000. M. Stewart then applied a 20-percent
mnority discount based on studies of control prem uns and

consi deration of the value control would have had specifically in
JM  Studies of control prem uns were used because, in M.
Stewart’s opinion, a mnority discount equals the al gebraic

conpl enent of a control premum M. Stewart then applied a 35-
percent |ack of marketability discount, yielding an aggregate JM
comon stock val ue of $300, 000, or $1.64 per share.

M. Stewart gave approxi mately equal weight to the market
approach and the inconme approach, which results in an aggregate
val ue of JM common stock of $440, 000, or $2.41 per share.

To determ ne the value of the Specialty common stock under

t he market approach, M. Stewart took the overall value he

¥'n the proposed findings of fact, respondent states that
t he predi scount value of the aggregate JM common stock on a
mnority basis is $568, 000, instead of the $578,000 as listed in
M. Stewart’s valuation findings. Respondent used the $568, 000
figure in determining a price per share of $3.11. This error was
nmost likely due to the fact that M. Stewart adjusted his figures
posttrial to correct an error in not subtracting projected
capital expenditures in determning the values of JM and
Specialty stocks under the inconme approach. W rely on the
figures as set forth in M. Stewart’s findings and note that
respondent’s conputations appear to be based on an error in
incorporating M. Stewart’s adjusted figures into respondent’s
brief.
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assigned to Specialty, $300,000, and subtracted the val ue he
assigned to the Specialty preferred stock, $62,500. M. Stewart
then applied a 35-percent |ack of marketability discount to this
figure and determ ned a val ue of $155,000 for the total common
stock of Specialty.? M. Stewart applied the nunber of
out st andi ng shares, 1,000, and determ ned a val ue of $155 per
share for Specialty common stock

M. Stewart determ ned that the value of Specialty common
stock under the DCF nmethod, before marketability and mnority
di scounts, was $295,000. This determ nation was nmade by taking
the value he assigned to Specialty under the inconme approach,
$358, 000, and subtracting the value he assigned to the Specialty
preferred stock, $63,000.281 M. Stewart applied a 20-percent
mnority discount and a 35-percent |ack of marketability
di scount, yielding an aggregate Specialty comon stock val ue of
$150, 000, or $150 per share.?

M. Stewart gave approxi mately equal weight to the market

approach and the inconme approach, thereby determning the

20M. Stewart did not apply a mnority di scount because, in
hi s opinion, the market approach al ready produces a per-share
value for a mnority interest.

2ln his valuation of Specialty commpbn stock, M. Stewart
rounded the val ue he assigned to Specialty preferred stock,
$62, 500, up to $63, 000.

2M. Stewart rounded this nunmber down fromthe $153, 000
figure that application of the discounts vyields.
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aggregat e val ue of the Specialty common stock to be $152, 000, or
$152 per share.

iv. Valuation of JM Stock Options

M. Stewart determ ned that the value of the JM comon stock
hel d by Joseph and subject to an option by Cyril should be
al | ocat ed between Joseph and Cyril. M. Stewart allocated the $1
option price to Joseph. M. Stewart then subtracted the $1
option price fromthe value he placed on the JM comon stock
$2.41, and allocated $1.41 per share to Cyril for the JM comopn
stock subject to the option. Wth respect to the N chols
options, M. Stewart did not determ ne that any portion of the
val ue of the stock should be apportioned to Cyril. Respondent
has not assigned a value to the N chols options, nor has
respondent argued that the N chols options nust be considered in
determ ning the value of the interest transferred by Cyril.?

V. Val ue of Consideration Received by Cyri

On brief, respondent argues that the anmpbunt of the
consideration received by Cyril was |imted to approxi mately

$30, 500, ?* based on the report and testinony of M. Stewart.

2Any val ue assigned to these options would result in a
| arger interest being transferred by Cyril per the 1951 Agreenent
and woul d enl arge any disparity between the renai nder interest he
transferred and the consideration he received from Joseph.

24 n the anmended answer, respondent argued that Cyri
recei ved no consideration, within the neaning of sec. 2036, for
the interest he transferred to his children.
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Respondent determ ned this amount by first multiplying the stock
interests Joseph held in JMand Specialty by the val ues per share
that M. Stewart determned in his report. The follow ng chart

summari zes these cal cul ati ons:

Entity No. of Shares Per Share Val ue Total Val ue
JM

Conmon 32,490 $2. 41 $78, 301
Preferred 21, 464 1.33 28, 547
Comon option 18, 158 1.00 18, 158
Specialty:

Conmmon 112.5 152. 00 17, 100
Preferred 25, 000 . 625 15, 625
Tot al 157, 731

M. Stewart then used a factor for calculating a life interest of
a 52-year-old male to take effect upon the term nation of the
life of an 83-year-old male. M. Stewart applied this life-
interest factor of .36380 to the $158,000 figure he determned to
be the val ue of Joseph’s stock interests in JMand Specialty,
yielding a total |ife interest amobunt of $57,000. M. Stewart
then divided this nunber in half because Cyril had received only
a 50-percent life interest in Joseph’s stock. M. Stewart, in
recogni zing that Cyril had obtained voting control over 100
percent of Joseph’s stock, applied a right-to-vote value of 7
percent on the other 50 percent of stock Joseph transferred,
$28,500, and arrived at a val ue of approximately $2,000 for
voting rights in 50 percent of Joseph’s stock. M. Stewart used
the 7-percent figure based on val uati on publications which

suggest that voting rights for mnority interests are accorded
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l[ittle or no value unless they are significant. M. Stewart
added the 50-percent life-incone interest, $28,500, to the voting
rights interest in the other 50 percent of Joseph’s stock,
$2,000, to determ ne an overall value of approxi mately $30, 500.

vi. Value of Remai nder Transferred by Cyril

Respondent assigns a total value of $244,000 to Cyril’s
entire stock interests, of which $123,000 is allocated to the
remai nder interest transferred by Cyril. The follow ng chart
summari zes how respondent determ ned the value of Cyril’s entire

stock interest:

Entity No. of Shares Per Share Val ue Total Val ue
JM

Commmon 75, 044 $2. 41 $180, 856
Preferred 11, 035 1.33 14, 677
Common option 18, 158 1.41 25, 603
Speci al ty:

Commmon 47.5 152. 00 7,220
Preferred 25, 000 . 625 15, 625
Tot al 243, 981

M. Stewart applied a remainder factor of .50413 to the $244, 000
figure he determned to be the value of Cyril’s entire stock
interests in JMand Specialty as of October 31, 1951, yielding a
remai nder interest anount of $123,000. Thus, M. Stewart

determ ned that the value of the property interest transferred by
Cyril as of Cctober 31, 1951, was $123, 000.

2. The Estate’'s Expert

The estate relied on the report and testinony of its expert

appraiser, M. Browning. The parties agree that M. Browning
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qualifies as an expert for purposes of this case.

M. Browni ng determ ned the values of the property interests
inissue in the follow ng manner. M. Browning, using a
conbi nati on of market and inconme approaches, determ ned the
busi ness enterprise values? of JMand Specialty and then
subtracted debt values to arrive at the total proportional equity
val ues of the conpanies. M. Browning separated the equity
values into preferred and comon equity and adjusted for
di scounts relating to |lack of marketability and liquidity, and
mnority interest considerations. M. Browning then applied his
val uation determ nations of JMand Specialty stocks to the
property interests transferred and received by Cyril, adjusting
for the control value he believed Cyril received in connection
with JM in order to value the interests at issue.

i Val uation of JM and Specialty

M. Browning used the market conparable and the di scounted
cash-fl ow nmet hods of valuation to determ ne the value of JM M.
Browni ng conpared JMwith the foll ow ng conpanies: (1) Gty of
Paris; (2) Enporium Capwell Co.; (3) Roos Bros., Inc.; and (4)
Western Departnment Stores. All four conpanies were publicly
traded, though not on the NYSE, had stores located in the San

Franci sco area, and were closer in size in terns of total

M. Browni ng defines “business enterprise value” as “the
total investnment value of a firmwhich is partitioned into debt
and equity val ues.”
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assets?® and revenues?’ than the conpani es used by M. Stewart.
M. Browning conpared JMto the other conpanies using debt-free
earni ngs, earnings before interest and taxes (EBIT), and earnings
before interest, taxes, depreciation, and anortization (EBITDA).
These neasures indicated a business enterprise value of JM
rangi ng from $500, 000 to $800,000. On the basis of this range,
M. Browning determ ned that the total business enterprise val ue
of JM was $650, 000.

I n applying the inconme approach to JM M. Browning used a
10-year projection period begi nning Novenber 1, 1951. M.
Browni ng considered JMs projected sales, cost of sales,
operati ng expenses, depreciation, taxes, capital expenditures,
and working capital changes. After discounting projected cash-
flows and residual value, M. Browning determ ned that the total
busi ness enterprise value of JMwas $660, 000.

After review ng the anal yses and avail able information, M.
Browni ng determ ned that the total business enterprise val ue of
JM was $655,000. M. Browning then subtracted the debt value to

determne the equity value of JM On the basis of the present

2%JM s total assets at the time of the 1951 Agreenent were
approximately $2 mllion, while the conparabl es used had total
assets ranging fromapproximately $7.6 to 38 mllion.
Specialty’s total assets were smaller than JMs.

2IJM's revenues at the time of the 1951 Agreenent were
approximately $5 mllion, while the conparabl es used had revenues
rangi ng fromapproximately $13.2 nmllion to $57.8 mllion.
Specialty’s revenues were smaller than JMs.
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val ue of future interest and principal paynents, M. Browning
determ ned that JM had a debt val ue of $220,000 as of January 31
1951. M. Browning subtracted the debt value fromthe total

busi ness enterprise value, yielding a total equity value of JM of
$435, 000 as of Cctober 31, 1951.

The apprai sal procedures used by M. Browning to val ue
Specialty were the sane as those used to value JM In applying
t he market approach to value Specialty, M. Browning used the
sanme four conpanies that he used in valuing JM The debt-free
earni ngs, EBIT, and EBI TDA neasures indicated a business
enterprise value of Specialty ranging from $160, 000 to $180, 000.
On the basis of this range, M. Browning determ ned that the
total business enterprise value of Specialty was $170,000. M.
Browni ng then applied the same appraisal procedures that he used
in valuing JMunder the incone approach. On the basis of the
consi derations and findings, M. Browning determ ned that the
total business enterprise value of Specialty under the incone
approach was $230, 000.

After review ng the anal yses and avail able information, M.
Browni ng determ ned that the total business enterprise val ue of
Specialty was $200,000. M. Browning determ ned that Specialty
had no debt outstanding as of October 31, 1951; thus, he val ued

the total equity of Specialty at $200, 000.
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ii. Valuation of JMand Specialty Preferred Stock

M. Browning determ ned the values of the preferred stocks
of JMand Specialty in the follow ng nmanner. He divided the
annual dividend rate by a market dividend yield rate that he felt
was consistent with the risk and return characteristics of the
preferred stock. M. Browning then nultiplied this figure by the
nunber of preferred shares outstanding. Finally, he applied a
marketability and liquidity discount. JMs annual dividend rate
was 8 percent. To determ ne an appropriate market dividend yield
rate, M. Browning | ooked at two conpanies, Cty of Paris and
Enmporium Capwel | Co., and concluded that 8 percent was the
appropriate market dividend yield rate. Using the formul a
descri bed above, M. Browning determ ned an aggregate JM
preferred stock val ue of $72,717 (8 percent divided by 8 percent,
mul tiplied by 72,717 outstanding preferred shares). M. Browning
applied a 5-percent discount for |lack of marketability and
liquidity, resulting in a value of $69,081 for the JMpreferred
stock or $.95 per share.

M. Browning determ ned the value of the preferred stock of
Specialty by taking the preferred stock’s par val ue and appl yi ng
di scounts for marketability and liquidity, and mnority interest
considerations. M. Browning did not include the dividend rates
in his calculations because no dividends were ever paid prior to

1951, and the dividends were noncurul ati ve wi thout preferred
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di vidend accruals. The par value of Specialty preferred stock,
$1, multiplied by the nunber of outstanding shares, 100, 000,
yi el ded a predi scount value of $100,000. M. Browning applied a
marketability and liquidity discount of 35 percent and a mnority
i nterest discount of 25 percent based on |l ack of dividend
distributions, a long-terminvestnent hol ding period, and
m nority sharehol der interest positions. M. Browning conbi ned
the two percentages and applied a 60-percent discount, resulting
in a value for the Specialty preferred stock of $40,000, or $.40
per share.

iii. Valuation of JM and Specialty Commpbn Stock

The common equity values for JMand Specialty were
cal cul ated by subtracting the total preferred stock val ues from
the total equity values and then applying discounts for
mar ketability and liquidity, and mnority interest
considerations. The total preferred stock values of JM and
Specialty, $69,000 and $40, 000, were subtracted fromthe total
equity val ues, $435,000 and $200, 000, which produced predi scount
common equity val ues of $366,000 and $160, 000, respectively. M.
Browni ng sel ected a 35-percent |ack of marketability and
liquidity discount for the common equity of JM and Specialty
based on considerations that the conpani es had | ow col |l ateral
val ues, high industry and custonmer concentration, transaction

costs, arelatively small sharehol der base, and a mnority
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interest position. M. Browning selected a 25-percent mnority
i nterest discount for the comopn equity of JMand Specialty based
on the considerations that no dividends were paid before 1951, no
di vi dends were expected to be paid, and that the sharehol ders
were expected to have a long |iquidation period before they could
sell their shares. M. Browning conbined the discount rates and
applied a 60-percent discount to the common equity val ue of JM
and Specialty, resulting in values of $146, 000 and $64, 000,
respectively. These val ues yiel ded per-share val ues of $.80 for
JM common stock and $64 for Specialty common st ock.

iv. Valuation of JM Stock Options

M. Browning determ ned that the JM common stock held by
Joseph and subject to an option by Cyril did not have any val ue
because he valued the JM comobn stock at $.80 per share and the
option price was $1 per share. |If the per-share val ue had
exceeded the option price, then M. Browning argues that the
option woul d have been exercised. Because the options were not
exerci sed, M. Browning concluded that they did not have any
val ue as of October 31, 1951.22 Wth respect to the Nichols
options, M. Browning did not determ ne that any portion of the
val ue of the stock should be apportioned to Cyril. The estate

has not argued that the N chols options nust be considered in

2Not e, however, that the estate’'s brief alleges that Cyri
di d not have the noney necessary to exercise the options.
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determ ning the value of the interest transferred by Cyril, nor
has it assigned any value to the Nichols options.?®

V. Val ue of Consideration Received by Cyri

M. Browni ng determ ned the val ue of the consideration
recei ved by Cyril based upon control value and incone val ue. 3
The estate took the total equity value of JM $435,000, and
applied a 40-percent control prem um based on the fact that
Joseph’s shares, constituting 28.26 percent of the voting power
in JM when conbined with Cyril’s shares, constituting 33.73
percent of the voting power of JM represented 61.99 percent of
the voting power in JM This resulted in a $174, 000 t ot al
control value. The estate then nultiplied the total control
val ue by 62 percent, Cyril’s total voting control percentage as a
result of the 1951 Agreement. This gave Cyril a total control
val ue of $107,880. Because Cyril did not receive voting control
until after Joseph’s death, the estate deducted Joseph's life
estate to derive the control value received by Cyril. This was

acconplished by taking the total mnority interest value in JM

2Any val ue assigned to these options would result in a
| arger interest being transferred by Cyril per the 1951 Agreenent
and woul d enl arge any disparity between the renai nder interest he
transferred and the consideration he received from Joseph.

%ln his appraisal, M. Browning based his valuation of the
consi deration received by Cyril on the assunption that Cyri
recei ved outright ownership of Joseph’s shares. The estate
corrected its calculation posttrial and submtted revised
val uation cal cul ations for the consideration received by Cyril.
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$215, 000, 3% multiplying it by Joseph’s ownership interest
percent age of 28.3 percent, and then applying a life interest
factor of .14123 based on Joseph’s |ife expectancy. This vyielded
alife interest value for Joseph of $8,593, which was then
subtracted fromCyril’s total control value of $107,880. The
estate further adjusted Cyril’ s life interest in control value
based on the fact that Cyril would have only a mnority interest
in JMfor Joseph’s lifetine. This adjustnment was made by taking
the values of Cyril’s mnority interests in JM comon and
preferred stock, $60,000 and $10, 500, respectively, and applying
Joseph’s life interest factor of .14123. This yielded a lifetine
mnority interest of $9,957, resulting in an adjusted control
val ue of $89,330. Finally, the estate applied Cyril’s life
interest factor to the control value because Cyril received
control only for his lifetinme. |In applying a life interest
factor of .49587, the estate concluded that Cyril’s life interest
in control value was $44, 296

The estate then conputed the value of Cyril’s 50-percent
life interest in Joseph’s stock and added this amount to Cyril’s
life interest in control value. The follow ng chart sunmari zes

the estate’'s cal cul ati ons:

38On a minority interest basis, the JMcomobn stock was
val ued at $146, 000 and the JM preferred stock was val ued at
$69, 000.
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Joseph’'s Percentage |Inconme Life Tot al
Entity Net Val ue Owmnership | nterest Benefit Factor Val ue
JM
Commmon $146, 000 27. 8% 50% .35464 $7, 197
Preferred 69, 000 29. 5% 50% . 35464 3, 609
Speci alty:
Commmon 64, 000 11. 2% 50% . 35464 1,271
Preferred 40, 000 25. 0% 50% . 35464 1,773
Tot al 13, 850

In adding Cyril’s life interest in control value, $44,296, to the
val ue of the 50-percent |life interest received, $13,850, the
estate concluded that the total consideration received by Cyri

as of Cctober 31, 1951, was $58, 146.

vi. Value of Remai nder Transferred by Cyril

The value of the consideration transferred by Cyril was
cal cul ated by applying his ownership interests to the determ ned
common and preferred stock values of JMand Specialty and then
deducting his |life interest in the conpanies. The foll ow ng
chart summarizes M. Browning' s cal cul ations:

Cyril’'s Percent age Cyril’'s Monetary

Entity Net Val ue Omership | nterest Omership | nterest
JM

Commmon $146, 000 41. 1% $60, 000
Preferred 69, 000 15. 2% 10, 500
Specialty:

Commmon 64, 000 4. 8% 3,100
Preferred 40, 000 25. 0% 10, 000

Tot al 83, 600

M. Browning determ ned the value of the remai nder interest by
applying a renmai nder factor of .50413 to Cyril’s entire stock

i nterest value of $83,600. Thus, M. Browning determ ned that
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the value of the consideration transferred by Cyril as of QOctober
31, 1951, was approximately $42, 000.

B. Val uati on St andar ds

The valuation reports relied on by the experts are
significantly different, both in the application of conmon
val uation techni ques and their assunptions regarding the buyer
and seller of the property interests. The nbst notable
difference is in the experts’ application of discounts and
premuns. D scounts for |lack of marketability and | ack of
control are conceptually distinct and are well accepted by the
courts in cases involving the value of stock of closely held

corporations. See Estate of Newhouse v. Conm ssioner, 94 T.C at

249. The distinction between the two discounts is succinctly

stated in Estate of Andrews v. Conmi ssioner, 79 T.C. at 953:

The mnority sharehol der discount is designed to
reflect the decreased val ue of shares that do not
convey control of a closely held corporation. The |ack
of marketability discount, on the other hand, is
designed to reflect the fact that there is no ready

mar ket for shares in a closely held corporation. * * *

Wil e the appropriate anmount of discount to apply in each case is
a question of fact, it is unreasonable to argue that no di scount
shoul d be applied to a mnority interest in a closely held

corporation. See Estate of Newhouse v. Conm ssioner, supra at

249. However, we have recogni zed that a di scount may not apply
in situations where a mnority block of stock has “sw ng vote

characteristics”. Estate of Wnkler v. Conm ssioner, T.C. Menp.
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1989-231; see also Estate of Sinmplot v. Commi ssioner, 112 T.C. at

176-179.

Control is an elenment which nust be taken into account for
purposes of determning the fair market val ue of corporate stock,
over and above the value attributable to the corporation’s
under|yi ng assets using traditional valuation methodol ogies. See

Philip Morris, Inc. v. Comm ssioner, 96 T.C. 606, 628 (1991),

affd. 970 F.2d 897 (2d Cir. 1992). The rationale for applying a
control premumis

The paynent of a premumfor control is based on the
principle that the per share value of mnority
interests is less than the per share value of a
controlling interest. A premumfor control is
general ly expressed as the percentage by which the
anount paid for a controlling block of shares exceeds

t he anobunt whi ch woul d have ot herwi se been paid for the
shares if sold as mnority interests * * * [Estate of
Sal sbury v. Conm ssioner, T.C Meno. 1975-333; citation
omtted.]

Bef ore anal yzing the positions of each party, we note the
facts that: (1) Cyril had a higher percentage of voting control
in JMthan Joseph prior to the 1951 Agreenent, and Cyril’s total
shares were worth nore outright under either party’ s val uation
standards; (2) Cyril received only a life estate in one-half of
Joseph’ s shares, although he obtained voting control of all of
Joseph’s shares; (3) Cyril was required to transfer his shares to
his children on his death and could not dispose of the shares
during his lifetinme for his own personal gain; and (4) under the

1951 Agreenent, Joseph agreed to will his shares to Cyril’s
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children and those shares, coupled with the shares Cyril was
required to leave to his children under the 1951 Agreenent,
represented voting control of JM

Respondent enpl oyed a fair market val ue approach and
determ ned the value of the interests transferred and received by
Cyril under a hypothetical willing buyer and willing seller
standard. Fair market value for Federal estate and gift tax
purposes is defined as “the price at which the property would
change hands between a willing buyer and a willing seller,
nei t her being under any conpul sion to buy or to sell and both

havi ng reasonabl e know edge of relevant facts.” United States v.

Cartwight, 411 U S. 546, 551 (1973); Snyder v. Comm ssioner, 93

T.C. 529, 539 (1989); sec. 20.2031-1(b), Estate Tax Regs; sec.
25.2512-1, G ft Tax Regs. The standard is objective; it uses a

hypot hetical willing buyer and willing seller. See Propstra v.

United States, 680 F.2d 1248, 1251-1252 (9th Cr. 1982); Estate

of Newhouse v. Conm ssioner, supra at 218. The willing buyer and

wlling seller are presuned to be dedicated to achieving the
maxi mum econom ¢ advant age, and the views of each hypothetical

person nust be taken into account. See Estate of Bright v.

United States, 658 F.2d 999, 1005-1006 (5th G r. 1981); Kol om v.

Comm ssi oner, 644 F.2d 1282, 1288 (9th Gr. 1981), affg. 71 T.C

235 (1978); Estate of Newhouse v. Conm Sssioner, supra at 218;

Estate of Kaufman v. Conmi ssioner, T.C. Meno. 1999-119. The
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i ndi vidual characteristics of the hypothetical buyer and seller
are not necessarily the sane as the individual characteristics of

the actual buyer or actual seller. See Estate of Sinplot v.

Commi ssi oner, supra at 152. However, “the hypothetical sale

shoul d not be constructed in a vacuumi sol ated fromthe actual

facts that affect the value of the stock”. Estate of Andrews v.

Conmi ssi oner, supra at 956.

In valuing the interests transferred and received by Cyril,
the estate assunes that the hypothetical buyer is a person in the
same position as Cyril. The estate then applies a control
premumto Joseph’s mnority block of shares because they w |
al l ow the hypot hetical buyer in the sane position as Cyril to
obtain majority voting control of JM This is not the proper
application of the willing buyer and wlling seller standard as
set forth in the estate and gift tax regulatory provisions and as
interpreted by case | aw because the willing buyer cannot be the

actual buyer, he nust be a hypothetical person. See Propstra v.

United States, supra at 1251-1252; Estate of Bright v. United

States, supra at 1005-1006; Furnman v. Commi ssioner, T.C. Mno.

1998-157. The willing buyer and willing seller standard renders
irrelevant the actual buyer and actual seller; however, the other
stockhol ders are not irrel evant under the standard. See Estate

of Bright v. United States, supra at 1007.

The estate relies on Estate of Wnkler v. Conni ssioner, T.C
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Meno. 1989-231, in arguing that Joseph’s shares have “sw ng vote

characteristics” because when conbined with the shares of a

hypot heti cal shareholder in the position of Cyril, that person
woul d have majority voting control. The estate’s reliance on
Estate of Wnkler v. Conm ssioner, supra, is msplaced. In that

case, there were three shareholders with stock interests of 50
percent, 40 percent, and 10 percent, respectively. The main

i ssue for decision was whether a mnority discount applied for
estate tax purposes of valuing the 10-percent interest. W held
that the 10-percent interest possessed “swi ng vote
characteristics” because a hypot hetical buyer would be able to
conbine with one of the two remaini ng sharehol ders to either
effect or block control of the conpany. W based our anal ysis on
a hypot hetical buyer, not one holding either the 40-percent or
50-percent interest. W concluded that the no mnority di scount
should apply to the 10-percent interest. The instant case is

di stingui shable fromEstate of Wnkler v. Conm ssioner, supra.

Cyril held 33.73 percent and Joseph held 28.26 percent of the
voting stock of JM collectively their shares represented 61. 99
percent of the voting power. The evidence in the record does not
establish the share ownership of the remainder of the stock of
JM It has not been established that a hypothetical buyer woul d

be able to conmbi ne with anot her sharehol der to effectuate
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control ;3 thus, Joseph’s stock has not been denpbnstrated to have

the “swing vote characteristics” described in Estate of Wnkler

v. Comm ssioner, supra.?3

1. Val ue of Consideration Received by Cyri

No cal cul ations were presented by the estate as to the
val ues of the interests if a hypothetical buyer would not gain
control as a result of the transfer by Joseph. Accordingly, the
estate has failed to present sufficient evidence to establish
that the values it assigns to the interests at issue are reliable
and accurate under the willing buyer and willing seller standard
set forth in the estate and gift tax regul atory provisions.

Al though it clainms to have used the hypothetical willing
buyer and willing seller standard, in reality, the estate applied
an actual buyer and actual seller standard because it based its
val uation on parties in identical positions as Joseph and Cyril.
It chose to | ook at the actual transaction and the | ogical
inference that Cyril would have paid nore for Joseph’s mnority-
interest-voting rights because they would give Cyril voting

control when added to his existing mnority-interest-voting

32According to the estate, Cyril lacked funds to purchase
Joseph’ s 28. 26 percent of voting stock. The estate states on
brief that Cyril |acked the funds to exercise his option to

pur chase Joseph’s 18,158 shares at $1 per share.

3This Court did not apply a control prem umfor voting
control in a simlar situation where the stock being val ued had
““swing vote potential”. Estate of Sinplot v. Conm ssioner, 112
T.C. 130, 176-179 (1999).
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rights. 1In applying such a standard, the estate determ ned that
the value of the consideration received by Cyril was
approxi mately $58, 000, of which approxi mately $44, 000 consi sted
of control value received by Cyril.

The estate argues that a control prem um nust be applied in
this circunstance because an actual, bargained-for transaction
occurred in which Cyril obtained control of JM But even if we
were to accept the estate’s argunent, its application of its own
“actual buyer-seller” test is flawed. First, the control prem um
and control value analysis, even if appropriate, were incorrectly
applied. M. Browning applied the control value to the conbi ned
total of Cyril’s share ownership after the 1951 Agreenent. Thus,
M. Browning took into account shares already owned by Cyril in
val uing control. |If M. Browning had applied his control value
anal ysis to the percentage of shares owned only by Joseph, 28.26
percent, and not the conbi ned percentage of the shares of Joseph
and Cyril, 61.99 percent, the value of the consideration received
by Cyril would have been approxi mately $29, 000 using M.

Browni ng’ s val uati on net hodol ogy.3* Al so, M. Browning' s support

3I'n his control value analysis, M. Browning determ ned a
control value in JMof $174,000. He determined that Cyril was
recei ving 61.99 percent of this control value, or $107, 880,
before factoring in the life interests of Joseph and Cyril. If
one uses the 28.26-percent figure which represents the actual
percentage of shares that Cyril was receiving an interest in from
Joseph, one arrives at a control value of $49,172, before
factoring in the life interests of Joseph and Cyril. After

(continued. . .)
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for the 40-percent control premiumis derived from studi es of
control premuns in the 1980's, and he did not establish that
such a reference was reliable for purposes of a transaction
occurring in 1951.

The estate also failed to address the issue of control in
considering what Cyril transferred in exchange for Joseph’s
shares. Cyril bound hinself to transfer a remainder interest in
his shares to his children, and those shares, when conbined with
the shares transferred at death by Joseph to Cyril’s children,
constituted voting control of JM The estate’s expert agreed at
trial that he m ght have been inconsistent in his approach. The
estate did not consider the fact that Joseph bargained for and
received fromCyril the right to di spose of control of JMafter
Cyril’s death. Joseph was ensuring that his grandchildren
recei ved control of JMupon Cyril’s death. |If a control prem um
applies for purposes of valuing what Cyril received from Joseph,
then it follows, in the facts of this case, that a control
prem um shoul d al so apply when valuing the interest Cyri

transferred to, or at the direction of, Joseph. The application

34(...continued)
applying the sanme life interest factors used in M. Browing's
initial analysis, the control value received by Cyril is only
$15, 185, as opposed to the $44,296 determ ned by M. Browning.
I n applying the value determ ned by M. Browning for a 50-percent
interest in Joseph’s shares, $13,850, the result using only
Joseph’ s percentage ownership for control val ue purposes is
$29, 035.
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of a control elenment on both sides of the transaction would
significantly increase the value of the remai nder interest
transferred by Cyril because a control elenment would attach to
the remainder interest in Cyril’s shares. The nunber of shares
transferred by Cyril was |l arger than the nunber of shares
received by Cyril, the full fee-sinple interest in the stock was
transferred by Cyril at his death, and Cyril’ s life estate factor
in Joseph’s shares and the remainder factor in the stock he
transferred at death were approxi mately equal. The estate
presented no revised cal cul ations or other evidence establishing
that the value transferred by Cyril, when adjusted for this
control elenment, was |ess than the consideration received from
Joseph. The estate has failed to present sufficient evidence to
establish that the values it assigns to the interests at issue
are reliable and accurate under an actual buyer and actual seller
st andar d.

The val uati on met hodol ogy of M. Browni ng was questi onabl e
in other areas as well. In determ ning the values of JM common
stock and Specialty common and preferred stocks, M. Browning
applied a lack of marketability and liquidity discount and a
mnority interest discount on a conbined basis, instead of
i ndividually. For exanple, M. Browning added together the 35-
percent marketability and liquidity discount and the 25-percent

mnority discount to get a conbined discount of 60 percent, which
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he then applied to the values before him As we noted earlier,
di scounts for marketability and mnority interest are separate
and distinct, and this fact nust be taken into account when such
di scounts are applied in order to avoid distorting the val uation.
Wi |l e expert reports and the courts sonetines apply conbi ned
di scount rates to determ ne the value of stock, this is a
questionabl e procedure to use if specific rates are determ ned
for each discount and then added together to reach the conbi ned
rate. See Pratt, et al., Valuing a Business: The Anal ysis and
Apprai sal of Cosely Held Conpanies 314 (3d ed. 1996). In order
to ensure accuracy, the mnority interest discount should be
applied first and then the marketability and |iquidity discount
shoul d be applied to this figure.®® Had this been done, the
di scounts woul d have yi el ded a conbi ned di scount rate of 51.25
percent.® M. Browning also applied a mnority discount to the
val ues based on his market conparabl e analysis, although he
agreed at trial that traditional appraisers believe that the

mar ket approach yields a valuation on a mnority basis because

3The result is the sane if the discounts are applied in the
reverse order. See Estate of Jung v. Commissioner, 101 T.C 412,
434 n.7 (1993).

3For exanmple, if a 25-percent mnority discount is applied
to a stock value of $100, the resulting value is 100 tinmes 75
percent, or $75. Application of a 35-percent marketability
di scount to the new value of $75 results in $75 tines 65 percent,
or a value after marketability and mnority discounts of $48.75.
Thus, the conbined discount rate is 51.25 percent, not 60
percent .
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t he market approach is based on trading done by mnority
stockholders. M. Browning testified that he applied a mnority
di scount in this situation because if he did not then his market
approach generally yielded a val ue higher than the val ue
determ ned under his DCF approach. W do not find M. Browning' s
expl anation for applying a mnority discount in this situation to
be satisfactory because it is not based on valuation standards,
but rather on the fact that he is adjusting his valuation sinply
to yield a result closer to that produced under his DCF approach.

The val ue of the consideration received by Cyril was
determined in the notice of deficiency to be $43,878. This
determnation is entitled to the presunption of correctness. See

Rul e 142(a); Welch v. Helvering, 290 U S 111, 115 (1933); Estate

of Magnin v. Comnmi ssioner, 184 F.3d at 1081; Estate of Jung V.

Comm ssioner, 101 T.C 412, 423 (1993). 1In order to overcone the

presunption, the estate nmust introduce sonme substantial evidence

whi ch shows that respondent was wong. See Rockwell v.

Comm ssi oner, 512 F.2d 882, 885 (9th Cr. 1975), affg. T.C. Meno.

1972-133; Estate of Glford v. Conmi ssioner, 88 T.C. 38, 51

(1987). The burden of showi ng that the valuation determ nations
in the notice of deficiency are incorrect “is a burden of
persuasion; it requires * * * [the estate] to show the nerits of
* * * Tits] claimby at |east a preponderance of the evidence.”

Rockwel | v. Conm ssioner, supra at 885; Estate of Glford v.
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Conmi ssi oner, supra at 51; see also Estate of Sinplot v.

Conmi ssioner, 112 T.C at 149-150.

The estate’s valuations of the interests transferred and
received by Cyril contain errors under both a hypothetical
standard and an actual standard. These errors cast doubt on the
estate’s overall valuation of the interests in issue, and we
accord little weight to the estate’s valuations in reaching our
decision. Accordingly, the estate has failed to carry its burden
of establishing that the value of the consideration received by
Cyril was different fromthe value determned in the notice of
defi ci ency.

Respondent bears the burden of proving any increases in the
deficiency asserted in the anended answer (i.e., that the
consideration received by Cyril was |ess than $43,878). See Rule

142(a); Estate of Bowers v. Conm ssioner, 94 T.C 582, 595

(1990). Respondent presented evidence and testinony in support
of the position that the value of the consideration was
appr oxi mat el y $30, 500.

Respondent partially relied on M. Stewart’s DCF analysis in
valuing the interests at issue. After trial, M. Stewart
corrected his error of not subtracting projected capital
expenditures in his original report, but it is troubling that
such a large m stake was nmade in the first place. Al so, M.
Stewart used a valuation date of January 31, 1952, instead of
Oct ober 31, 1951, because he clains that he would have had to

rely on information that was 9 nonths old. Wile events
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occurring after the valuation date are rel evant evidence of val ue
if they are foreseeable as of the valuation date, see Estate of

Jung v. Conm ssioner, supra at 431, we note that the evi dence

before us is limted with respect to the inpact of such an
analysis.® Finally, we observe that both experts’ val uations of
what Cyril received were nmade al nost 50 years after the fact, and
the differences are wthin the general range of the anount
determined in the notice of deficiency.

The evi dence presented by respondent has not persuaded us
that the value of the consideration received by Cyril was |ess
than the value determned in the notice of deficiency.
Accordingly, we hold that the value determned in the notice of
deficiency is the correct value of the consideration received by
Cyril.

2. Val ue of Remmi nder Interest Transferred by Cyril

| f the value of the remainder interest transferred by Cyri
was equal to $43,878 or of approximately the sanme val ue, then
Cyril received “adequate and full consideration” for his
remai nder interest. However, if the value of the remai nder
i nterest was not approximately equal to $43,878, then section
2036(a) will apply and the full anmount of the three trusts nust

be included in Cyril’s gross estate. The notice of deficiency

3"The parties agree that the Christnmas holiday season
represented a | arge anmount of JMs sales. However, the extent to
whi ch such a factor influences the results under the DCF anal ysis
usi ng either valuation date has not been established by the
evi dence in the record.
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does not contain a valuation determ nation of the remai nder
interest transferred by Cyril.

The notice of deficiency determ ned that the anount
i ncludable in the gross estate was the value at the tine of
Cyril’s death of the 1971 trusts in which Cyril retained a life
interest, mnus the value of the consideration received by Cyri
in connection with the October 31, 1951, agreenent. The estate
bears the burden of proving error in respondent’s determ nation.

See Rule 142(a); Estate of Shafer v. Comm ssioner, 80 T.C 1145,

1159 (1983), affd. 749 F.2d 1216 (6th G r. 1984). |In order to
meet this burden, the estate nust show that Cyril received
adequate and full consideration under the 1951 Agreenent.

Respondent assigns a value of $244,000 to Cyril’s entire
stock interest, of which $123,000 is allocated to the renai nder
interest transferred by Cyril. The estate assigns a val ue of
$83,600 to Cyril’s entire stock interest, of which $42,000 is
all ocated to the remainder interest transferred by Cyril.

As previously discussed, the estate’s val uations contai ned
errors under both a hypothetical standard and an actual standard,
and the values it assigns to the respective interests are
entitled to little weight. |In addition to the problens we
identified in its control value analysis, the estate’s valuations
are questionable in its application of discounts to the JM and
Specialty stocks. On the basis of the evidence presented by the
estate, we find that it has not net its burden of proof. Qur

anal ysis of the evidence in the record | eads us to concl ude that
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the correct value is nore in line wth respondent’s
determ nati on

Al t hough we do not find themto be correct in their
entirety, ®® respondent’s anal ysis and expert were nore reliable
and reflected a better approximation of the values of the
interests at issue. M. Stewart accurately applied the
hypot hetical willing buyer and willing seller test and was
consistent in valuing the stock interests transferred and
received by Cyril on a mnority basis. Additionally, the
marketability and mnority di scounts were applied separately, and
no mnority discount was applied under the market approach.

Respondent’ s val uation of the underlying shares is also
supported by the estate and gift tax returns filed by Joseph and
Cyril and the docunent setting forth the agreed-upon adjustnents
relating to Joseph’s estate tax return. In Joseph’s 1950 gift
tax return, he valued JM common stock between $1.98 and $2. 25 per
share. Joseph’s 1953 estate tax return, as adjusted by the IRS
estate tax exam ner and accepted by the estate, assigned a val ue
of $2.25 per share to JM common stock and $1 per share to JM
preferred stock. The 1953 estate tax return assigned val ues of
$1 per share for the JMstock subject to an option held by Cyril,

$150 per share for Specialty comobn stock, and $.90 per share for

38Respondent based his valuation determ nation in part on a
mar ket approach. The conpani es used by respondent were all
substantially larger in ternms of total assets and revenues, sold
a wder variety of nerchandi se and services to a broader custoner
base, and, other than a Macy’s |ocated in San Francisco, none of
t he conpani es had stores located in San Franci sco or Reno.
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Specialty preferred stock. These values were accepted as filed
by respondent. Additionally, Cyril valued JM comobn stock at

$2. 25 per share and JM preferred stock at $.90 per share in his
1949 gift tax return. Cyril’s 1949 gift tax return was not filed
until 1957, yet it acknow edged that the values it set forth were
inline wwth the stock values determ ned in connection with the
settlenment of Joseph’s estate. W find the estate and gift tax
returns of Joseph and Cyril and the docunent setting forth the
agreed upon adjustnents relating to Joseph’s estate tax return to
be persuasive in reaching our valuation decision. See, e.g.,

Estate of Hall v. Conmm ssioner, 92 T.C 312, 337-338 (1989);

Estate of Shafer v. Commi ssioner, supra at 1157. The val ues used

for estate and gift tax purposes for years contenporaneous to the
Cct ober 31, 1951, agreenent generally support the val uation
report of M. Stewart and contradict the valuation report of M.
Br owni ng. *°

The valuation of the interests in issue is inherently nore
difficult because they nust be valued after nearly half a century
has passed and invol ve closely held conpani es devoid of stock
sal es cont enporaneous with the appropriate val uation date.

Val uation is necessarily an approximation, and a val uation

3The application of Cyril’s share ownership in JM and

Specialty to the 1949 to 1953 estate and gift tax val ue ranges of
$1.98 to $2.25 per share for JM comon stock and $.90 to $1 per
share for JM preferred stock, and values of $1 per share for the
JM option stock, $150 per share for Specialty conmon stock, and
$.90 per share for Specialty preferred stock, yields approximte
val uation ranges of $206,000 to $232,000 for Cyril’s entire stock
interest, and $104,000 to $117,000 for his remainder interest.
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determ nation is appropriate if it is within a range of figures
that nmay properly be deduced fromthe evidence. See Hamm v.

Comm ssioner, 325 F.2d at 939-940 (holding that this Court’s

val uation deci sion, phrased in “not |ess than” |anguage,
possessed sufficient definiteness and constituted an acceptable
finding as to value). Overall, we have found respondent’s
analysis to be nore indicative of the values of the interests
transferred. Factoring in the other considerations discussed
earlier, we hold that the value of the remainder interest
transferred by Cyril was between $90, 000 and $110, 000.

C. Concl usi on

The Court of Appeals for the Ninth Crcuit enphasized that,
on remand, a determ nation of “adequate and full consideration”

requires a finding that the exchanged interests are of

approxi mately equal value'”. Estate of Magnin v. Conm SsSioner,

184 F.3d at 1081 (quoting Estate of Davis v. Conm ssioner, 440

F.2d 896, 900 (3d Cir. 1968), revg. 51 T.C. 269 (1971)). This
Court has not interpreted the “adequate and full consideration”
requi renment as necessitating a dollar-for-dollar natching of
consideration paid with the value of the transferred property.

Estate of Carli v. Conm ssioner, 84 T.C 649, 661 (1985); Estate

of O Nan v. Conm ssioner, 47 T.C. 648, 663 (1967). Cyri

transferred a remainder interest in exchange for a life estate.
The value of the remainder interest Cyril transferred was between
$90, 000 and $110,000. The value of the life estate Cyri

received was $43,878. In the instant case, the approximtely 2-
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to-1 disparity between the remai nder interest transferred by
Cyril and the consideration received by Cyril does not support a
finding that the two interests were of “approxinately equal
value”. Therefore, we hold that Cyril did not receive “adequate
and full consideration” for the remainder interest he transferred
to his children. The estate is entitled to an offset of $43,878
under section 2043 for the partial consideration received by
Cyril.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




