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GOEKE, Judge: This case is before the Court pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure, unl ess otherw se indicated.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned an $11, 793 Federal incone tax
deficiency for 2004. The issues for decisions are: (1) Wether
petitioner was an i ndependent contractor for 2004 entitled to
report income and expenses on a Schedule C, Profit or Loss From
Busi ness; and (2) should we determine that petitioner is an
enpl oyee, whether petitioner is entitled to m scell aneous
item zed deductions of $24,615 for 2004.

Backgr ound

The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioner resided in Chio at
the tinme of filing his petition.

Petitioner is a nedical doctor and specializes in head and
neck surgery, otolaryngol ogy, and facial plastic surgery. During
2004 petitioner provided nedical services to patients through
Dayt on Head and Neck Surgeons, Inc. (DHN). Petitioner’s
bi ographical information is listed on DHN s Wb site under the
Web page desi gnated “Physicians and Professional Staff”.
Petitioner joined DHN as a shareholder in 1999. Before joining
DHN, petitioner was in sole practice for approximately 10 years.

On July 1, 2001, petitioner and seven other doctors executed
a sharehol ders’ agreenent and cl ose corporation agreenent

(sharehol der agreenent) with each doctor an equal sharehol der
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The physician sharehol ders of DHN had different areas of
specialty and organi zed DHN to share overhead and operating
expenses and agreed to share revenues equally. On that sane
date, petitioner executed an enploynent agreenment with DHN
effective until June 30, 2004. Thereafter, the enpl oynent
agreenent would be automatically renewed for additional 1-year
terms unl ess the enpl oyee resigned, died, becane disabled, or was
term nated by DHN. The enpl oynent agreenent expressly identified
petitioner as an “enpl oyee” of DHN and provided that he agreed to
serve as an officer and nenber of the board of directors. The
ternms of the enpl oynent agreenent provided:

t he Enpl oyee shall, under the supervision of the

physi ci an nmenbers of the Corporation’s Board of

Directors, devote his working time, skill and

experience to advancing and rendering profitable the

interests of the Corporation * * *,

The enpl oynent agreenent placed additional requirenents on
petitioner relating to: (1) Miintaining and inproving DHN s
standing within the community; (2) naintaining tel ephone service
and ot her appropriate equipnment at his residence; (3) attending
annual conti nui ng educati on courses; and (4) maintaining hospital
staff privileges. The enploynent agreenent provided that DHN
woul d rei nburse petitioner for the costs of continuing education
courses, hospital staff dues, professional societies,

pr of essi onal publications, and other professional expenses in

accordance with policies established by the board of directors.
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The enpl oynent agreenent al so provided for paid vacation | eave
for petitioner and required DHN to maintain mal practice insurance
on petitioner.

Under the ternms of the enpl oynent agreenent, petitioner
agreed that all patients that he treated were regarded as DHN s
patients and all records and files, including patient files, were
considered the property of DHN. Petitioner further agreed that
DHN was entitled to “receive any and all fees arising out of his
rendition of nedical services.” DHN agreed to pay petitioner an
annual base salary of $253,000 with increases set by the board of
directors. Petitioner’s annual base salary in 2004 renai ned at
$253,000. Petitioner was also eligible to receive annual
bonuses. The bonus was based on DHN s net annual profits and not
on petitioner’s individual performance. The enpl oynent agreenent
provi ded that petitioner would receive the sane anount of total
annual conpensation, consisting of the base salary and bonus, as
t he ot her physician shareholders. Finally, under the terns of
t he enpl oynent agreenent, petitioner would receive “suppl enent al
bonus conpensation” of $30,076 during the period endi ng Decenber
31, 2004, in consideration of petitioner’s senior status with
DHN.

During 2001 t hrough 2007 DHN enpl oyed receptionists to
schedul e patient appointnents for its doctors, processed

i nsurance clains for patients, billed and coll ected noney from
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patients for medical services its doctors and nedical staff
performed, accepted assignnents for all Medicare and Medicaid
patients, required new patients to conplete paperwork relating to
patient information and insurance information, and required
returning patients to conplete a health history form including
for petitioner and petitioner’s patients. By signing the
paperwork, the patient authorized DHN: (1) To provide diagnostic
and treatnent services to the patient; (2) to submt clains to
the patient’s insurance carrier or its internediaries for al
covered services the doctor rendered and authorized and directed
the patient’s insurance carrier to issue paynent directly to DHN
and (3) to furnish conplete information to the patient’s
i nsurance carrier or its internediaries regarding services
rendered. DHN provided patients, including petitioner’s, with a
“Notice of Privacy Practices” and required themto sign a
“Privacy Practices Acknow edgenent”. Petitioner had a personal
schedul er assigned to hi mwho schedul ed his appoi ntments and
surgi cal procedures. Although petitioner chose this person, the
person was paid by DHN. Petitioner managed his patient records
and provided billing codes to DHN s billing staff to prepare
patient billing statenents.

DHN | eased real properties where it provided nedica
services at five office locations in Chio. |In 2004 petitioner

saw patients at two of these office locations--in Centerville,
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Chi o, and Dayton, Ohio. Petitioner performed surgery at M am
Val | ey Hospital and Kettering Medical Center. DHN also | eased
medi cal , commruni cation, and conputer equi pnent and ot her fixtures
for use at its office locations. 1In 2004 DHN mai ntai ned office
hours on Monday through Friday from8:30 a.mto 5 p. m
Petitioner was required to work nine half-day shifts, or 4-1/2
days, per week during these set office hours. Petitioner could
choose his half-day off each week. Petitioner was required to be
on call on a rotating basis to accept assignnents DHN schedul ed
at night and on Sundays and holidays. Petitioner could pay
anot her doctor fromDHN to take his turn on call. The doctors
were not required to see a specific nunber of patients. The
nunber of patients per hour varied anong the doctors and depended
in part on the doctor’s specialty. Petitioner was paid a
prorated portion of his annual salary biweekly and received the
sane anount of conpensation regardl ess of the nunber of patients
that he saw during the biweekly pay period.

The shar ehol der and enpl oynent agreenents provided that DHN
had the right to termnate petitioner upon a vote of all, except
one, of the shareholders. The agreenents did not require DHN to
have cause for petitioner’s termnation. Upon term nation,
petitioner had the right to a wage conti nuati on paynent of
$120, 000 for past services, subject to certain conditions, in

addition to his accrued but unpaid base salary, a prorated annual
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bonus, and earned and unpai d bal ance of the suppl emental bonus
conpensation. The enpl oynent agreenent required petitioner to
gi ve DHN 60 days’ notice to termnate his relationship with DHN
Petitioner’'s failure to give 60 days’ notice could result in the
forfeiture of his right to paynents upon term nation

Petitioner participated in DHN s enpl oyee retirenent benefit
pl an. For 2004 DHN made contributions to the plan on
petitioner’s behalf. Petitioner did not report these
contributions as incone for 2004. Nor did petitioner report
earni ngs on the account bal ance as incone for 2004. For 2004
petitioner received paid vacation and holidays from DHN. DHN
al so provided nedical insurance and disability insurance to
petitioner and paid petitioner’s premuns for both policies
during 2004. DHN also paid the premuns for petitioner’s
mal practice liability insurance during 2004.

For 2004 petitioner received a Form W2, Wage and Tax
Statenment, from DHN reporting $409, 300 in conpensation paid to
petitioner as “Wages, tips, other conpensation” in box 1. DHN
did not check the box on the Form W2 to indicate that petitioner
was a statutory enployee. In 2004 DHN wit hhel d Federal, State,
and | ocal incone taxes and Social Security and Medicare taxes
fromthe conpensation paid to petitioner. Petitioner did not pay
any sel f-enploynent taxes for 2004. Petitioner did not receive

conpensati on from any ot her source during 2004 for providing
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medi cal services, and petitioner did not perform nedical services
for a fee outside of his relationship with DHN

For 2004 petitioner filed a Form 1040, U.S. |ndividual
| nconme Tax Return, and left blank Iine 7 “Wages, salaries, tips,
etc.” He attached Schedule Cto his 2004 return and reported
“physician” as his principal business or profession. On the
Schedul e C petitioner reported gross receipts or sales of
$409, 300, the wage anount shown on the Form W2 DHN i ssued. He
checked the box to incorrectly indicate that the statutory
enpl oyee box was checked on his Form W 2.

During 2004 petitioner paid | egal fees of $22,155 in
connection with a lawsuit filed against him anong others, for
medi cal negligence. 1In 2004 petitioner settled the |awsuit for
$1.4 million with his malpractice insurer’s agreeing to pay
$400, 000 and petitioner’s agreeing to pay $1 mllion. Petitioner
paid the $1 mllion settlement during 2005. During 2004
petitioner paid nenbership dues of $440 to the Anerican Col |l ege
of Surgeons Professional Association. Petitioner reported total
expenses of $24,615, consisting of |egal fees of $24,175 and
prof essi onal dues of $440, on the Schedul e C.

I n Septenber 2006 petitioner requested that DHN i ssue an
amended Form W2 for 2004. DHN s busi ness manager i nforned
petitioner that the issuance of an anended Form W2 was not

appropriate, and petitioner did not receive the requested anended
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Form W2 fromDHN. For the years 2001 to 2003 and 2005 to 2006
petitioner received Forms W2 from DHN reporting his conpensation
as “\Wages, tips, other conpensation” and the w thhol ding of
Federal, State, and | ocal incone taxes and Social Security and
Medi care taxes. For 2001 to 2003 petitioner reported the
conpensation received from DHN on Form 1040, line 7, “Wages,
salaries, tips, etc.”, on Form 1040 and did not file a Schedule C
with his returns. For 2005 petitioner reported the conpensation
received fromDHN on line 7 “Wages, salaries, tips, etc.” and
attached a Schedule Cto the return. The Schedule C did not
report any gross receipts or sales but clainmed expenses of over
$1 mllion, including the $1 mllion settlenent paynent for the
medi cal negligence lawsuit. For 2006 petitioner attached a
Schedule Cto his return and reported gross recei pts and sal es of
$507, 944, which is $50 | ess than the anpbunt shown as conpensation
on his FormW2 from DHN and cl ai mred expenses of $992.

Petitioner checked the box on Iine 1 of the 2006 Schedule Cto
incorrectly indicate that his FormW2 identified himas a
statutory enpl oyee.

Di scussi on

Petitioner contends that he is an independent contractor for
Federal incone tax purposes and is entitled to deduct business
expenses on Schedule C. An individual perform ng services as an

enpl oyee may deduct expenses incurred in the performance of
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services as an enpl oyee as m scel |l aneous item zed deducti ons on
Schedule A, Item zed Deductions, to the extent the expenses
exceed 2 percent of the taxpayer’s adjusted gross incone. Secs.
62(a)(2), 63(a), (d), 67(a) and (b), 162(a). An individual who
performs services as an i ndependent contractor is entitled to
deduct expenses incurred in the performance of services on
Schedule C and is not subject to the 2-percent |imtation inposed
on m scel l aneous item zed deductions. Although petitioner
clainmed on his 2004 return that he was a statutory enpl oyee, he
has acknow edged that he does not qualify as a statutory enpl oyee
as defined in section 3121(d).

| . Empl oyment d assification

Respondent contends that petitioner was an enpl oyee of DHN
because he was an officer of DHN and under the conmon | aw
definition of enployee. Although petitioner agreed in his

enpl oynment and shar ehol der agreenents to serve as an officer
petitioner credibly testified that he did not in fact serve as an
of ficer during 2004. Neither the sharehol der nor the enpl oynent
agreenent assigned any official responsibilities to petitioner.
Respondent has not identified any such duties assigned to
petitioner. However, a determ nation of whether petitioner was
an officer is not necessary because we find bel ow that he was a

common | aw enpl oyee of DHN
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Whet her an individual is an enpl oyee or an independent
contractor is a factual question to which common | aw principl es

apply. Wber v. Conm ssioner, 103 T.C. 378, 386 (1994), affd. 60

F.3d 1104 (4th Cr. 1995). @iidelines for determning the

exi stence of an enploynent relationship are found in three
substantially simlar sections of the regulations: Sections
31.3121(d)-1, 31.3306(i)-1, and 31.3401(c)-1, Enploynent Tax
Regs., relating to FICA, FUTA, and incone tax w thhol di ng,
respectively, that adopt the common | aw definition of an

enpl oyee. Under the comon | aw, an enpl oyer-enpl oyee

rel ati onship exists when the principal has the right to control
and direct the service provider, not only as to the result to be
acconplished but also as to the details and neans by which that
result is acconplished. Secs. 31.3121(d)-1(c)(2), 31.3306(i)-
1(b), Enploynent Tax Regs.; see also sec. 31.3401(c)-1(b),

Enmpl oynent Tax Regs. Factors that are relevant in eval uating
whet her a worker is a common | aw enpl oyee or an i ndependent
contractor include: (1) The degree of control the principal
exercised; (2) which party invests in work facilities the worker
used; (3) the worker’s opportunity for profit or |loss; (4)

whet her the principal can discharge the worker; (5) whether the
work is part of the principal’s regular business; (6) the

per manency of the relationship; and (7) the relationship the

parties believed they were creating. Ewens & Mller, Inc. v.
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Comm ssioner, 117 T.C 263, 270 (2001); Wber v. Conm ssioner,

supra at 387. Al of the facts and circunstance of each case are

considered, and no single factor is dispositive. Ewens & Mller

Inc. v. Conm ssioner, supra at 270.

A. Deqr ee of Control

Wiile no single factor is dispositive, the degree of control
the all eged enpl oyer exercised over the details of the work is
the “crucial test” in determ ning enploynent status. Wber v.

Comm ssi oner, supra at 387. An enploynent relationship exists

where the principal has the right to control the details, manner,
or nethod of the individual’s work. Sec. 31.3121(d)-1(c)(2),
Enpl oyment Tax Regs. In contrast, an independent contractor is

hired to acconplish a specific result, and the principal has the

right only to specify the result it desires. 1d. It is not
necessary for the principal to actually exercise control; it is
sufficient if the principal has the right to control. Wber v.

Conmi ssi oner, supra at 387; Potter v. Commi ssioner, T.C Mno.

1994- 356. The enpl oyer need not stand over the individual and
direct every detail of the individual’s work. Wber v.

Conmi ssi oner, supra at 388.

Petitioner maintains that Chio State | aw prohibits DHN from
exercising control over himin matters relating to patient care
and treatnment. See Chio Rev. Code Ann. sec. 1785.03 (LexisNexis

2004). DHN did not control or supervise petitioner’s nedical



- 13 -

judgnent, including patient diagnoses, what nedications to
prescribe, or what treatnents or procedures to perform
Petitioner had discretion to schedule the length of his patient
appoi ntnents, to consult with physicians outside of DHN, and to
determ ne whether to continue to treat a patient. Petitioner
al so maintained the ability to choose outside pathol ogi sts,
| aboratories, and other nedical services and to choose the
hospitals or surgical centers where he would mai ntain hospital
privileges. Petitioner also chose the hospital personnel to
assist him but neither petitioner nor DHN paid the hospital
staff.

The degree of control necessary to find enpl oyee status
varies with the nature of the services the worker provides. See

Ewens & Mller, Inc. v. Conm ssioner, supra at 270; Youngs V.

Comm ssioner, T.C Meno. 1995-94, affd. w thout published opinion

98 F.3d 1348 (9th G r. 1996). The threshold I evel of control
necessary to find enployee status is | ower when applied to
pr of essi onal services than when applied to nonprofessional

servi ces. Profl. & Executive Leasing, Inc. v. Conm ssioner, 89

T.C. 225, 234 (1987), affd. 862 F.2d 751 (9th Cr. 1988); Janes

v. Comm ssioner, 25 T.C 1296, 1301 (1956). An alleged

enpl oyer’ s control over professional services “nust necessarily
be nore tenuous and general than the control over nonprofessional

enpl oyees.” Janes v. Conm ssioner, supra at 1301.
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We do not agree that petitioner was not subject to DHN s
control. Petitioner was required to work 4-1/2 days during
of fice hours DHN set. Although petitioner chose his half-day
off, he did not have the flexibility in his schedule that is
i ndi cative of an independent contractor. The enpl oynent
agreenent provided that petitioner would render nedical services
“under the supervision of the physician nenbers” of DHN
Petitioner agreed that all patients bel onged to DHN and was
required to submt patient records to DHN for billing and
i nsurance purposes. Petitioner did not provide nmedical services
outside of his relationship with DHN

Al t hough petitioner exercised his nedical judgnent when
renderi ng nedi cal services, his nethods were directed by
pr of essi onal standards set by the nedical community. Because of
the | ower nmeasure of control applicable to professionals, the
fact that DHN did not control his patient diagnoses and
treatnments does not preclude a finding that DHN exercised
sufficient control over petitioner to establish an enpl oynent

relationship. See Janes v. Conm ssioner, supra; Chaplin v.

Comm ssioner, T.C Meno. 2007-58. W find that DHN had a right

of control over petitioner sufficient to find an enpl oynent

rel ati onship.
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B. | nvestnent in Facilities

The fact that a worker provides his own equi pment indicates

i ndependent contractor status. Ewens & MIller, Inc. v.

Comm ssioner, 117 T.C. at 271. Petitioner provided nedical

services only at offices DHN | eased and at hospitals or surgical
facilities where he had staff privileges. The enpl oynent
agreenent provided that DHN woul d pay for petitioner’s hospital
staff dues. Petitioner did not provide nedical services outside
of facilities provided or paid for by DHN. DHN al so provi ded
clerical, central billing, and purchasing staff.

Petitioner testified that he provided sonme specialized
equi pnrent that he used to treat patients. However, DHN al so
| eased nedi cal, conmunications, and conputer equi pnment and ot her
fixtures for use inits office locations. Simlarly, the
hospital s and nedi cal centers where petitioner perforned
procedures provided necessary equi pnment. Petitioner did not
guantify his investnent in equipnent relative to DHN s. Any
i nvestnment by petitioner is offset by DHN s investnent in office
| ocati ons and equi pnent and paynent of hospital dues. WMboreover,
petitioner did not use the equi pnment to provide nmedical services
for a fee outside of his relationship wwth DHN. This factor

supports enpl oynent st at us.
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C. Opportunity for Profit or Loss

An opportunity for profit or |loss indicates nonenpl oyee

status. Sinpson v. Conm ssioner, 64 T.C. 974, 988 (1975). On

the ot her hand, earning an hourly wage or fixed salary indicates
an enpl oyer-enpl oyee rel ationship exists. Kunpel v.

Conmi ssioner, T.C. Menp. 2003-265.

Pursuant to the enploynment agreenent, petitioner agreed that
DHN was entitled to any fees arising fromhis nedical services.
The enpl oynent agreenent guaranteed petitioner a base salary
regardl ess of the nunber of patients he saw or the anount of
medi cal fees he generated. There was no requirenment to generate
a certain level of patient fees to receive a bonus or an increase
in base salary. Rather, petitioner received bonuses based on the
annual net profits of DHN and not on the anmount of nedical fees
he personally generated. The enpl oynent agreenent provided that
each sharehol der physician would receive the sanme anount of total
annual conpensation. |If petitioner increased the anmount of
medi cal fees he generated, the increase would be shared equally
by all the doctors at DHN. H's opportunity for profit was as a
shar ehol der of DHN rather than fromrendering nedi cal services.
Further, petitioner did not performany nedical services for a
fee outside of his relationship with DHN where he coul d have an

opportunity for profit.
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Petitioner had some risk of |oss as a shareholder of DHN if
DHN operated at a loss. The fact that petitioner incurred an
i ndi vidual | oss on the settlenent was a business deci sion he
made, but it supports a finding that he held a risk of |oss.
Therefore, this factor on the whole favors i ndependent contractor
st at us.

D. Right To Ternminate the Rel ati onship

In determ ning enpl oynent status, courts consider the manner in
which the relationship can be termnated; i.e., by one or both

parties, at any tinme, with or without notice. Ewens & MIller

Inc. v. Conmm ssioner, supra at 273. The right to discharge a

wor ker, and the worker’s right to quit, at any tinme indicate
enpl oyee st at us.

Under the ternms of the sharehol der and enpl oynent agreenents
DHN had the right to discharge petitioner by vote of all except
one of the shareholders with or w thout cause and w thout notice.
Upon term nation, DHN would be required to pay petitioner a “wage
continuation paynent” of $120,000 for his prior services to DHN
Simlarly, petitioner could termnate his relationship with DHN
with or without cause although he was required to give 60 days’
notice of his resignation. A unilateral notice requirenent on
the part of the worker does not support independent contractor

status. Chaplin v. Conm ssioner, supra (notice requirenent did
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not indicate enployee status). But see Levine v. Conm Ssioner,

T.C. Meno. 2005-86 (notice by alleged enpl oyer supports
i ndependent contractor status).

Petitioner’s right to receive a wage continuation paynent
upon termnation is at best a neutral factor. The enpl oynent
agreenent provided that the paynent would be for past services.
It would not constitute a paynent for breach of contract or
petitioner’s right to performfuture services under the contract.
Both parties to the enpl oynent agreenent had the right to
termnate the relationship with or without cause, and DHN coul d
termnate the relationshi pwithout notice. This factor supports a
finding of enpl oynent status.

E. I nteqgral Part of Requl ar Busi ness

I ntegration of a worker’s services into the business operations
of the alleged enpl oyer indicates enployee status. DHN is in the
busi ness of providing nedical services. Petitioner, as a

physi cian nmenber, is integrally involved in that business. This
factor supports a finding that petitioner was an enpl oyee of DHN

F. Per manency of Rel ati onship

A continuing relationship indicates an enploynent relationship
while a transitory relationship weighs in favor of independent

contractor status. Ewens & MIller, Inc. v. Comm SSioner, supra

at 273. The parties’ contenplation of a continuing relationship

i ndi cates an enploynent relationship. Ellison v. Conm ssioner,
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55 T.C. 142, 155 (1970). 1In contrast, a relationship established
to acconplish a specified objective is indicative of an
i ndependent contractor relationship. [d.

In his pretrial nmenorandum petitioner acknow edged that the
doctors at DHN intended a |long-lasting relationship but argues
this fact is not significant. Petitioner had a |long-term
relationship with DHN. He joined DHN as a sharehol der in 1999.
The enpl oynent agreenent contenplated an initial 3-year termwth
automatic 1-year renewals thereafter. G ven the continuing
nature of the relationship, this factor supports a finding of
enpl oyee st at us.

G Intent of the Parties

The parties clearly intended to create an enpl oynent
rel ati onship. The enpl oynent agreenment expressly identified
petitioner as an enployee of DHN. DHN reported petitioner’s
conpensation on Form W2 and w thheld inconme, Social Security,
and Medicare taxes consistent with this expressed intent.
Petitioner did not make quarterly estimated tax paynents. For
the years 2001 through 2003 DHN simlarly reported petitioner’s
conpensation on Forns W2 and wi thheld taxes. For these years
petitioner reported his conpensation from DHN as wages on line 7
of his Forns 1040 and did not report the inconme or his expenses

on Schedule C as he did for 2004.
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DHN provi ded enpl oynent benefits to petitioner, including
pai d vacation and holidays, nedical and disability insurance,
participation in a retirenent plan, and mal practice insurance.
DHN al so agreed to rei nburse petitioner for the cost of
continui ng education classes. Petitioner did not include in
gross incone DHN s contributions to his retirenent account. DHN
refused to issue an anended Form W2 to petitioner to indicate
that he was a statutory enployee. This factor supports a finding
of an enpl oynent rel ationshi p.

H. Concl usi on

We find that petitioner is a common |aw enpl oyee of DHN
Petitioner entered into a contract with DHN that expressly
identified himas an enpl oyee. Consistent with that intent,
petitioner received a fixed salary without regard to the nedi cal
fees he generated, received paid vacations, enployee benefits,
and rei nbursenent for expenses, participated in an enpl oyee
retirement plan, and received Forns W2 reporting his
conpensation. Petitioner was required to work normal office
hours, maintained a long-termrelationship with DHN, and did not
perform nmedi cal services for a fee except for his DHN patients.
DHN provided his office space, paid for hospital staff
privileges, and provided a substantial portion of his nedical
equi pnent. Petitioner accepted his enployee classification with

DHN for prior years as defined in the enpl oynent agreenent but
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sought to change that treatnent once faced with the enornous
expense fromthe enploynent-related |awsuit and settlenent in
2004 and 2005. The fact that petitioner was a nedical
professional with discretion to exercise his professional
judgnent in patient care and treatnent does not negate the strong
evi dence that shows that he was a common | aw enpl oyee of DHN

As a comon | aw enpl oyee, petitioner nmust report his
conpensation from DHN on Form 1040, line 7 and is not entitled to
deduct the clainmed business expenses on Schedule C. He nust
cl ai mthe expenses on Schedul e A as unrei nbursed enpl oyee
busi ness expenses subject to the 2-percent limtation for
m scel | aneous item zed expenses.

1. M scel | aneous |tem zed Deducti on

W find that petitioner has substantiated that he paid | egal
fees of $22,155 and professional dues of $440 during 2004.
Petitioner is entitled to deduct these expenses incurred in
connection wth his enploynent as item zed deductions subject to
the 2-percent Iimtation of section 67(a). However, the 2-
percent limtation denies any deduction of these expenses for
2004.

To reflect the foregoing,

Deci sion will be entered

for respondent.




