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PARI S, Judge: This case was heard pursuant to section 7463
of the Internal Revenue Code in effect when the petition was
filed. Pursuant to section 7463(b), the decision to be entered

is not reviewable by any other court, and this opinion shal

1Subsequent section references are to the Internal Revenue
Code of 1986, as anended, unl ess otherw se indicat ed.
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not be treated as precedent for any other case. The issues
before this Court are: (1) Wether respondent can proceed with
collection of petitioners’ 2001 tax liability? via lien and |evy;
(2) whether respondent’s assessnent with respect to the
m scharacterization of petitioners’ capital gain as ordinary
inconme and petitioners’ om ssion of the Social Security nunber
needed for a dependency exenption deduction was valid under
section 6213; and (3) whether respondent abused his discretion by
denying petitioners’ request for an abatenent of interest for
2001 and 2002® under section 6404(e).

The Court holds the following: (1) Because a portion of the
assessnent of petitioners’ 2001 tax liability (the 2001
assessnent) was invalid, respondent cannot proceed to collect the
tax attributable to the mathematical error for that tax year via
lien or levy; and (2) the Appeals officer did not abuse his
di scretion in denying petitioners’ request for abatenent of

interest for 2001 and 2002 under section 6404(e).

2Al t hough petitioners raised in the petition the issue of
whet her respondent can proceed to collect the 2002 tax liability
via lien or levy, this issue is moot. On May 7, 2007, their 2002
tax liability was satisfied after respondent had applied the
credits from 2001 and 2003.

3Al t hough petitioners’ 2002 tax liability has been
satisfied, this Court still has jurisdiction over petitioners’
request for an abatenent of interest for 2002. See &G eene-
Thapedi v. Comm ssioner, 126 T.C. 1, 12-13 (2006); Bucaro v.
Comm ssioner, T.C Meno. 2009-247.
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Backgr ound

Petitioners

John J. Malone, Sr. (petitioner husband), and Karen R
Mal one (petitioner wife) are husband and wife. Petitioners
resided i n Nebraska when the petition was fil ed.

Tax Returns

Petitioners tinely filed two requests to extend the tine to
file their 2001 joint Federal inconme tax return (2001 tax return)
to August 15, 2002, and then, to Cctober 15, 2002, respectively.
Yet they did not file their 2001 tax return until My 19, 2006.

Petitioners also filed a request to extend the tinme to file
their 2002 joint Federal incone tax return (2002 tax return) due
on April 15, 2003, to August 15, 2003. However, petitioners did
not file their 2002 tax return until My 19, 2006, when they
filed their 2001 tax return.

Before filing their tax returns petitioners executed Form
2848, Power of Attorney and Decl arati on of Representative (PQA),
on January 1, 2006, authorizing their certified public accountant
(CP.A), Martin D. Hocevar, to receive and inspect confidential
tax information and to performany and all acts that petitioners
could performwith respect to any matter relating to the 2001 and
2002 tax returns. Their C P.A prepared the returns for those

years.
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Petitioners reported on their 2001 tax return $69, 806 of
Federal inconme tax. They did not include a paynent with this tax
return but reported the withholding fromtheir wage incone for
that year and an estimted paynent froma previous tax year.
Petitioners reported on their 2002 tax return $13,945 of Federal
income tax. Petitioners did not include a payment with this tax
return but reported $6,521 of withholding fromtheir wage incone
for 2002.

Assessment of Petitioners’ 2001 and 2002 Tax Liabilities

On Septenber 11, 2006, the Internal Revenue Service (IRS)
recorded the 2001 assessnent indicating that petitioners owed
$76, 179 of Federal income tax, a $15,704.77 late-filing addition
to tax, and a $15,856.50 failure to tinely pay addition to tax
for 2001. On the sane day, the Internal Revenue Service al so
assessed Federal inconme tax of $13,945 and additions to tax of
$224, $1,670.40, and $1,521.92 for failure to pay estinated tax,
failure to tinely file, and failure to tinely pay tax,
respectively, for 2002 (the 2002 tax assessnent).

14- Mont h Period Foll owi ng Assessnent

Sept enber 29, 2006, to Decenber 2006: Request for Abat enent

On Septenber 29, 2006, petitioners and their C P.A sought
advice fromthe Taxpayer Advocate Service (TAS) concerning
abatenent of the additions to tax for 2001 and 2002. TAS advi sed

petitioners to submt a witten request for abatenent of those
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additions to tax for those tax years, and petitioners did so by
Oct ober 13, 2006.

On Cct ober 26, 2006, Revenue O ficer Sharon Barber (RO
Barber) met wth petitioners and orally denied their requests for
abatenent of the additions to tax for 2001 and 2002. RO Bar ber
gave Publication 1660, Collection Appeal Rights, to petitioners,
expl ai ned the appeal process, and infornmed themof their right to
appeal her decision by Novenber 30, 2006. Last, RO Barber
infornmed petitioners that if they did not pay their 2001 and 2002
tax liabilities on or before Novenmber 30, 2006, a Federal tax
lien would be filed for each year.

By letter dated Cctober 30, 2006, RO Barber denied
petitioners’ requests for abatenent of the additions to tax for
2001 and 2002 because petitioners failed to prove reasonabl e
cause for their failure to tinely file their tax returns and pay
their tax liabilities. Additionally, the letter infornmed
petitioners that they owed Federal inconme tax and interest of
$81, 968. 23 and $9, 401. 08 for 2001 and 2002, respectively. Last,
RO Barber indicated that a di screpancy existed as to the anount
of the tax liability petitioners reported on their original 2001
tax return and the anount the I RS assessed. RO Barber expl ai ned
further that once she had identified the reason for this

di screpancy an expl anatory notice would be issued to petitioners
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and their representative. No prior notice or explanation of
adj ust nrent had been i ssued.

On Novenber 3, 2006, petitioners filed Form 1040X, Anmended
U.S. Individual Inconme Tax Return (2001 anmended return), to anmend
their 2001 tax return. On Novenber 6, 2006, RO Barber sent to
petitioners the transcript relating to their 2001 assessnent. No
notice of deficiency was issued. The only notice petitioners
received relating to their 2001 assessnent was Letter 474C dated
Novenber 28, 2006, stating “per your request * * * [the |IRS has]
processed your Anended Return. There was an error in your
figures. * * * [IRS has] adjusted your account.” This letter did
not notify petitioners that the anmobunt of tax in excess of that
shown on the 2001 tax return was due and such an anmount due was
conputed on the basis of a mathematical or clerical error
appearing on the return, did not specify the mathematical or
clerical error alleged, and did not render an explanation ot her
than “an error in your figures”. This notice reflected
petitioners’ taxable incone and the tax liability as reported on
their 2001 anended return and the IRS corrected entries thereof.

By Novenber 30, 2006, petitioners did not appeal RO Barber’s
deci sion and did not make any paynent of their 2001 and 2002 t ax
lTabilities.

On Decenber 1, 2006, petitioners’ C P.A , who held a PQA,

chal | enged the 2001 assessnent by a faxed letter stating that the
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inconme reported on petitioners’ Schedule D, Capital Gains and
Losses, was correctly characterized as capital gain, not ordinary
i ncone, and should be taxed at a capital gain rate. |In addition,
petitioners’ C P.A stated: “also that your [assessed anmount of
petitioners’] incone is $1,160 higher than the tax return. |
don’'t see why that is the case”.

By letter dated Decenber 4, 2006, petitioner husband
provi ded the reasons the additions to tax for 2001 and 2002
shoul d be abated but did not appeal RO Barber’s deci sion.

On Decenber 13, 2006, RO Barber issued a Notice of Federal
Tax Lien Filing and Your Right to a Hearing to petitioners
indicating that Federal tax liens were filed on or about Decenber
13, 2006, to collect the tax liabilities of $96,519.30 and
$12,697.23 for 2001 and 2002, * respectively. The IRS filed the
2001 and 2002 Federal tax liens on Decenber 19, 2006. By
Decenber 30, 2006, petitioners tinely submtted a request for a
col | ection due process hearing (CDP hearing) challenging the

| iens.

‘Before the filing of the lien to collect the entire anount
of the 2002 tax liability, nost of petitioners’ 2002 tax
liability had been satisfied when respondent had applied credits
from 2001 and 2003. Respondent all ocated $4, 907. 86, $126.08, and
$224 on June 12, July 3, and Sept. 11, 2006, respectively, from
2003, and $1.23 on Dec. 8, 2006, from 2001.
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January to March 2007: CDP Hearing and the Appeal of the
Deni al of the Abat enent

By fax dated January 12, 2007, petitioner husband bel atedly
submtted to Revenue O ficer Randall Smith (RO Smth), the
col l ection group manager, an appeal of RO Barber’s denial of
their request for abatenent of the additions to tax for 2001 and
2002. By that sane fax petitioner husband rem nded RO Smith “to
call * * * [hin] this wek to set an appointnent to discuss
* * * [the] matter * * * [they] had spoke about on the tel ephone
before the New Year”, because petitioner husband had “m spl aced
* * * TRO Smth s] tel ephone nunber, and there * * * [was] no way
to reach * * * [RO Smth] or rediscover it.” Although petitioner
husband and petitioners’ C P.A scheduled with M. Smth a
meeti ng on an unknown date, that neeting did not occur because
the parties had a m scommunication as to the time. On January
19, 2007, petitioner husband and petitioners’ C P.A attended
anot her neeting scheduled with RO Smth, who |left them a nessage
upon their arrival that he would be | ate because of a
tel econference with his superior. After waiting for “50 or 70
m nut es” petitioner husband and petitioners’ C.P.A left. They
i mredi atel y sought assistance from Mary Hi ckey of TAS,
conpl ai ning about RO Smth's “cancellation of the neeting” and
“the difficulties * * * [petitioner husband] had reaching RO
Smth either via tel ephone or in person.” M. Hickey was able to

contact RO Smth imedi ately, and RO Smth assured her that he
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woul d contact petitioner husband and reschedul e the appoi nt nent.
By January 22, 2007, petitioner husband infornmed TAS that RO
Smth did return his call and he would call RO Smth to
reschedul e the appoi nt ment.

Because the Letter 474C did not provide any reasons for the
excessi ve anmount of their 2001 assessnent, petitioner husband
requested further that Ms. Hi ckey review the adjustnents. M.

H ckey soon determ ned that the 2001 assessnent was nade for two
reasons: (1) There was a mat hemati cal error based on the

om ssion of the Social Security nunber required for the
dependency exenption deduction; and (2) the IRS incorrectly
assunmed that an ordinary tax rate applied to a capital gain
petitioners reported on their Schedule D. Petitioner husband
then asked Ms. Hickey to determ ne the proper anmount of the tax,
the additions to tax, and the accunulated interest for that year.

Al t hough petitioners had tinely chall enged the 2001
assessnment under the mathematical error procedure of section 6213
and no notice of deficiency was issued, Oficer Gary Herman (RO
Her man) proceeded to collect by levy and issued a Final Notice--
Notice of Intent to Levy and Notice of Your Right (notice of
| evy) on February 15, 2007, indicating that on that date,
petitioners had “Unpaid Anount from Prior Notices” of $96,525. 30
and $5,273.23 for 2001 and 2002, respectively. The notice of

|l evy also notified petitioners that their additional interest was
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$1, 406. 26 and $313.16 for 2001 and 2002, respectively. On that
sane day petitioner husband did not attend a schedul ed neeting
with RO Herman because of flight problens, and the neeting was

| ater reschedul ed for February 14, 2007. On February 13, 2007,
RO Herman i nfornmed TAS that petitioner husband failed to prove
reasonabl e cause that would justify abatenment of the additions to
tax for 2001 and 2002 and failed to submt a tinely appeal.

On February 14, 2007, petitioner husband net with RO Smth
and RO Herman with the expectation of appealing RO Barber’s
deni al of the additions to tax abatenents for 2001 and 2002.
Petitioner husband said that RO Barber “hated hini and was
uncooperative. In response RO Smth and RO Herman reiterated
their reasons for the denial and served hima sumons ordering
petitioners to appear and provide financial records on or before
March 8, 2007. Petitioner husband believed the neeting was a
“schenme” to serve himthe summons, and he stated that the I RS had
been treating himunfairly. He also challenged the accuracy of
t he 2001 assessnent and requested that the I RS provide an
accurate accounting of petitioners’ 2001 tax liability. The
revenue officers responded that the 2001 assessnent was accurate.
On February 21, 2007, petitioners tinely submtted a Request for
a Collection Due Process Hearing to challenge the notice of
collection via levy on the basis that “the IRS coll ection

personnel have been wong about the tax anount due and abusive”.
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On February 27, 2007, Ms. Hickey infornmed the revenue officers of
her view that respondent’s concl usion regarding the anmount of
petitioners’ 2001 assessnent was incorrect and the assessnent
shoul d be reduced.

On March 5, 2007, a TAS case advocate sent an operation
assi stance request to the IRS functional unit for an adjustnent
of $5,961 because petitioners’ capital gain for the tax year 2001
was m scharacterized as ordinary incone and taxed at an i nproper
rate. That sane day petitioner husband sent to TAS a $58, 723
paynment, and TAS forwarded that paynent to the IRS on March 6,
2007, to be applied toward petitioners’ 2001 tax liability,
| eavi ng unpaid a bal ance of the renmaining assessnent and the
additions to tax. By March 6, 2007, the summobns was w t hdr awn,
and petitioners’ request for a CDP hearing was forwarded to the
O fice of Appeals.

April to Auqust 2007: The Ofice of Appeals

On April 2, 2007, the IRS recharacterized the ordinary
incone as capital gain for 2001 and abated $5, 961 of tax,
$1,341.23 of the late-filing addition to tax, $1,490.25 of the
| at e- paynent addition to tax, and $2,414 of interest. A letter
of abatenent for that tax year was never issued to petitioners or
their C.P.A, who held a POA, nor was a notice of deficiency

i ssued after the abatenent and reassessnent.
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Also, in April 2007 petitioners’ case was assigned to
Settlenment O ficer Dan Van Grunsven (SO Van G unsven), who
i mredi ately contacted TAS in regard to a face-to-face hearing.

On April 30, 2007, TAS informed SO Van Grunsven that petitioners
woul d nost |ikely want a face-to-face conference because they had
paid nost of the 2001 tax liability on March 6, 2007. That sane
day SO Van Grunsven enail ed RO Hernman requesting copies of the
correspondence between the revenue officers and petitioners.

By letter dated May 2, 2007, SO Van G unsven i nfornmed
petitioners of the issues that woul d be addressed during the CDP
heari ng and requested that petitioners call to schedule the
hearing. By May 7, 2007, petitioners’ 2002 tax liability was
satisfied after respondent applied credits from 2001 and 2003.

On May 30, 2007, a TAS representative contacted SO Van G unsven
notifying himthat petitioner wife was undergoi ng cancer
treatnent. SO Van Grunsven responded to a TAS representative
that a final response letter would be issued, stating that
petitioners had to contact SO Van G unsven by June 13, 2007. SO
Van Grunsven sent the final response letter that day.

On June 4, 2007, petitioner husband called SO Van G unsven
and becane upset, stating that he had received “incorrect or
sl anderous” information fromthe Omha coll ection departnent.
Petitioner husband further informed SO Van G unsven of petitioner

wi fe's cancer treatnent and TAS assurance of no “further action
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taken by M. Van Gunsven”. SO Van G unsven inforned petitioner
husband that TAS never advised or nade a request to defer the CDP
hearing, so he allowed petitioner husband to reschedul e the
heari ng.

On July 11, 2007, petitioner husband called SO Van G unsven
to raise the issue of the abatenent of the additions to tax for
2001 and 2002, conpl ai ned how the Oraha coll ecti on departnent had
taken actions to ruin his life, and requested that Ms. H ckey be
the sole TAS enpl oyee on the conference call. Pursuant to this
conversation, petitioner husband and SO Van G unsven deci ded that
the CDP hearing would be conducted by tel ephone. However,
petitioner husband never schedul ed the conference call. By emnai
dated July 18, 2007, a TAS representative inforned SO Van
Grunsven that a CDP hearing should be scheduled for July 25,

2007. Petitioners failed to attend that neeting. On July 26,
2007, a TAS representative infornmed SO Van G unsven t hat
petitioner husband had taken pain nedicine, causing himto
oversleep and therefore mss the July 25, 2007, neeting. The CDP
heari ng was reschedul ed for August 16, 2007.

At the hearing SO Van G unsven all owed petitioners to appeal
t he denial of the abatenent of the additions to tax for 2001 and
2002, even though it was not properly in issue, wth the hearing
on the abatenent denial to be conducted separately fromthe CDP

hearing. Petitioners also asserted that the revenue officers
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failed to provide the accurate anount of their 2001 tax liability
and therefore petitioners had to obtain the anount from TAS.
During the hearing petitioners for the first tinme requested an
abatenent of interest for 2001 and 2002. Petitioners conpl ai ned
that the anmount of tax due the revenue officers provided for 2001
was overstated by $8,000. Petitioners also requested that the
liens to collect the 2001 and 2002 tax liabilities be w thdrawn
to allow petitioners to obtain a loan to pay the bal ance.
Petitioners added that they were facing econom c hardshi p because
they did not have health insurance to defray the nmedical costs
incurred frompetitioner wife's cancer treatnent and therefore
had used nost of their funds to pay those bills. Consequently,
SO Van Grunsven infornmed petitioners that he woul d decide only
the issues relating to the liens and levies used to collect the
2001 and 2002 tax liabilities and the abatenent of interest for
t hose tax years.

On August 27, 2007, Appeals Oficer David L. Torrison (AO
Torrison) conducted a tel ephone hearing concerning petitioners’
second request for abatenent of the additions to tax for 2001 and
2002. AO Torrison issued a determ nation sustaining the denia
of that abatenment. AO Torrison reasoned that petitioners failed
to prove reasonabl e cause for their failure to tinmely file their
tax returns and pay their tax liabilities that would justify

abat enent .



Noti ces of Determ nation

Two notices of determ nation (notices) were issued on
Novenber 6, 2007. The notices stated that the 2002 tax liability
had been satisfied and the IRS woul d not proceed to collect such
aliability vialien or levy. The first notice stated that
respondent would not withdraw the lien filed to collect the 2001
tax liability because all applicable |aws and adm nistrative
procedure were followed and the filing of the Iien was not
premature. According to the first notice, petitioners could not
raise the underlying liability as an issue. That notice further
stated that petitioners failed to pay the tax due for the tax
year 2001 after receiving other notices demandi ng paynent of the
2001 tax liability in a tinmely manner. According to that notice,
t he abatenment of interest for 2001 and 2002 was deni ed because
the interest was primarily attributable to petitioners’ failure
to address the liabilities and not due to any unreasonabl e del ays
or errors attributable to an IRS officer in performng either a
managerial or mnisterial act. The second notice stated that
respondent could collect by levy the tax petitioners owed for the
tax year 2001 and that all applicable | aws and adm ni strative
procedures had been sati sfied.

Tax Court Petition

On Decenber 3, 2007, petitioners tinely filed a petition

with this Court, stating:
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W are entitled to 100%relief fromthe clains by
the IRS. * * * Specifically, IRS personnel refused
to afford us proper adm nistrative appeal s not
only in the additions to tax process, for which
this unjust debt is clainmed by the IRS, but failed
to give due consideration to the way we as earners

and therefore taxpayers make our |iving.

Di scussi on

|. Appeals Oficer's Determ nations To Proceed Wth the
Collection of Petitioners’ Tax Liability by Lien and Levy

A. Collection Principles and Procedure

In 1998 Congress enacted sections 6320 and 6330 to protect
certain taxpayer rights and to ensure that the RS uniformy
foll ows those prescribed procedures. See S. Rept. 105-174, at
67, 73 (1998), 1998-3 C.B. 537, 603, 609. Section 6320 affords
taxpayers the right to a fair hearing upon the filing of a notice
of lien while section 6330 provides the same right when a notice
of | evy has been issued. This Court has jurisdiction under
section 6330(d)(1) to review the Appeals officer’s
det erm nati ons.

Alien arises after a taxpayer’s tax liability has been
properly assessed and a notice and denmand has been nade. Sec.
6321. A taxpayer must request a CDP hearing within the
statutorily prescribed period. Sec. 6320(a)(3), (b)(1). The IRS
can also issue a notice to collect the tax owed by levy after the
tax liability has been properly assessed and a notice and demand
has been made. Section 6330(c) governs the CDP hearing where a

t axpayer disputes the notice of a filing of a lien and the notice
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of intent to collect tax by levy. Pursuant to section
6330(c) (1), the Appeals officer nmust verify whether the
requi renents of the applicable |aw or adm nistrative procedure
have been net.

B. Verification Under Section 6330(c) (1)

This Court has authority to review an issue relating to the
verification requirenent of section 6330(c)(1l) regardl ess of
whet her a taxpayer raised that issue at the CDP hearing. See

Hoyle v. Comm ssioner, 131 T.C 197, 200-203 (2008); Marlow v.

Comm ssioner, T.C Meno. 2010-113. Wen a dispute pertains to an

error of law, as it does here, the abuse of discretion standard

shoul d be applied. See Freije v. Conm ssioner, 125 T.C. 14, 36

(2005); Marlow v. Conmm ssioner, supra. For the reasons set forth

bel ow, this Court holds that the Appeals officer’s determ nation
to proceed with collection of petitioners’ 2001 tax liability via
a lien and levy was an error of |aw and thus, an abuse of

di scretion.

1. Applicable Law

Section 6501(a) generally provides that a valid assessnent
of income tax liability may not be made nore than 3 years after
the later of the date the tax return was filed or the due date of
the tax return. However, section 6213 provides that for an
assessnment of a deficiency to be valid a notice of deficiency

must first be mailed to a taxpayer at his |ast known address once
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the Secretary determ nes a deficiency in respect of the tax owed.

See al so Hoyle v. Conm ssioner, supra at 205. Section 6211(a)

defines a deficiency as the anount by which the correct tax
i nposed under the Code exceeds the anmobunt of tax shown on the
return plus the anmount of tax previously assessed | ess any
rebates. Once a notice of deficiency is issued and a taxpayer
tinely files a petition with this Court, the Tax Court has
jurisdiction over the redeterm nation of the deficiency. Sec.
6213(a) .

Where an assessnent arises froma mathematical or clerical
error appearing on the return, no notice of deficiency is
requi red under section 6213(b). However, with an exception not
relevant here, a notice of mathematical error generally should be
i ssued notifying the taxpayer that, on account of a nathemati cal
or clerical error appearing on the return, an anount of tax in
excess of that shown on the return is due and that an assessnent
of the tax has been or will be made on the basis of what would
have been the correct anmount of tax but for the mathematical or
clerical error. That notice nust set forth the error alleged and

an explanation thereof. Sec. 6213(b)(1); see also Ron Lykins,

Inc. v. Conm ssioner, 133 T.C. 87, 98 (2009). Section 6213(b)(1)

nmust be read in conjunction wth section 6213(g)(2), which
specifies different types of mathematical errors, including an

incorrect use of any table the IRS provides with respect to any
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return if such incorrect use is apparent fromthe existence of
other information on the return, or an om ssion of a correct tax
identification nunber as required under section 151 for a
per sonal exenption deduction. Under section 6213(b) this notice
of mathematical error is not considered a notice of deficiency,
and therefore a taxpayer who receives such a notice cannot file a
petition with the Tax Court. Nonetheless, wthin 60 days after a
taxpayer is sent a mathematical error notice the taxpayer may
request an abatenent of the tax liability attributable to the
mat hematical error and the Secretary shall abate the assessnent.
Sec. 6213(b)(2). A reassessnent of the tax with respect to the
abat enent shall be subject to the deficiency procedure. 1d. No
| evy or proceeding for the collection of such an assessnent shal
be made, begun, or prosecuted during the period in which the
assessnent may be abated. Sec. 6213(b)(2)(B). If a petition is
tinely filed, the Tax Court has jurisdiction over the
redeterm nation of that deficiency arising fromthat
reassessnment. Sec. 6213(b)(2)(A).

2. Parties’' Contentions

Petitioners contend that the 2001 assessnent was invalid and
therefore respondent inproperly verified the applicable | aw
Petitioners argue that respondent failed to issue a notice of
deficiency notw thstanding that petitioners’ 2001 tax liability

constituted a deficiency under section 6211
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Al t hough respondent concedes that no notice of deficiency
was issued, respondent argues that petitioners’ tax liability as
determ ned does not constitute a deficiency and arose out of the
mat hematical errors on the return. This Court disagrees.

3. Validity of Assessnent

This Court has no quarrel over the portion of the assessnent
attributable to the tax petitioners reported due on their 2001
tax return. However, this Court holds the following: (1) The
portion of the assessnment attributable to respondent’s
m scharacterization of the capital gain is not at issue,
not hwi t hstanding the fact that the lien was filed to collect the
entire anount of petitioners’ tax liability, and (2) the other
portion attributable to petitioners’ om ssion of the Social
Security nunber needed for the dependency exenption deduction is
i nvalid.

Respondent’ s m scharacteri zation of petitioners’ capital
gain as ordinary incone is not a nmathematical error under section
6213(g). This adjustnment falls squarely within the definition of
deficiency under section 6211(a) and required respondent to issue
a notice of deficiency. Under section 6213 the issuance of the
notice of deficiency would have afforded petitioners the right to
have an opportunity to petition for redeterm nation of the

deficiency in this Court. See Freije v. Conm ssioner, 125 T.C.
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at 35-36. However, this portion of petitioners’ 2001 tax
liability is no |longer at issue because respondent has abated it.
The portion of the assessnment attributable to the om ssion
of the dependent’s Social Security nunber is invalid.
Al t hough the om ssion of the dependent’s Social Security nunber
needed to claima dependency exenption deduction is considered a
mat hemati cal error under section 6213(g)(2), Letter 474C issued
to petitioners was inproper on its face under section 6213(b)(1).
That letter did not notify petitioners that the amount of tax due
in excess of the anount of tax petitioners reported on their Form
1040X and their adjusted total tax liability were based on a
mat hematical error, did not set forth the specific error alleged,
and did not adequately explain such an error. Furthernore,
contrary to the fact that petitioners’ representative tinely
chal | enged the assessnent and requested an abatenent of the
assessnment, respondent failed to follow the procedure under
section 6213(b)(2) by instituting the collection of the
assessnment via levy while the abatenent process relating to “the
supposed mat hematical errors” was occurring. Respondent’s
failures derogate frompetitioners’ rights under section 6213,
thereby conmpelling this Court to void the portion of the
assessnment attributable to the om ssion of the dependent’s Soci al

Security nunber. See Freije v. Conm ssioner, supra at 35-36.




1. Abatenent of |nterest

Petitioners requested abatenent of the interest accrued from
the due dates of their 2001 and 2002 tax returns until the
assessnment of their tax. Under section 6404(e)(1), the
Commi ssi oner may abate part or all of an assessnment of interest
on any paynent of inconme, gift, estate, and certain excise taxes
to the extent that any error or delay in paynent is attributable
to erroneous or dilatory performance of a mnisterial or
manageri al act by an officer or enployee of the Comm ssioner. A
taxpayer is entitled to this relief if no significant aspect of
such an error or delay can be attributed to the taxpayer
involved. 1d. A taxpayer can make such a request for abatenent
of interest only after the IRS has contacted himin witing with
respect to such a deficiency or paynent. 1d.

The term “m nisterial act” nmeans a procedural or mechani cal
act that does not involve the exercise of judgnent or discretion
and that occurs during the processing of a taxpayer’s case after
all prerequisites to the act, such as conferences and revi ew by
supervi sors, have taken place. Sec. 301.6404-2(b)(2), Proced. &
Adm n. Regs. |In contrast, the term “managerial act” neans an
adm nistrative act that occurs during the processing of a
t axpayer’s case involving the tenporary or permanent | oss of
records or the exercise of judgnent or discretion relating to

managenent of personnel. Sec. 301.6404-2(b)(1), Proced. & Adm n.
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Regs. Any deci sion concerning the proper application of Federal
tax law, State law, or adm nistrative procedure cannot be
considered a managerial or a mnisterial act. Sec. 301.6404-
2(b), Proced. & Adm n. Regs.

Congress did not intend section 6404(e) to be used routinely
to avoi d paynent of interest but intended its application where
the failure to do so “would be w dely perceived as grossly
unfair.” H Rept. 99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1,
844; S. Rept. 99-313, at 208 (1986), 1986-3 C.B. (Vol. 3) 1, 208.
This Court has jurisdiction under section 6404(h) to review
respondent’s decision as to whether petitioners are entitled to
an abatenent of interest for the tax year 2001.° To prevail a
t axpayer mnmust prove that the Comm ssioner abused his discretion
by exercising it arbitrarily, capriciously, or wthout sound

basis of fact or law Wuodral v. Connmi ssioner, 112 T.C 19, 23

(1999). Inits review the Court nust give due deference to the
Comm ssioner’s determ nation. See id.

There is no basis on which to find that any unreasonabl e
error or delay in petitioners’ paynents of interest for 2001 and
2002 is attributable to an officer or enployee of respondent
being erroneous or dilatory in perform ng a managerial or

mnisterial act. It is undisputed that petitioners filed their

°The Court does not have jurisdiction to review respondent’s
determ nation for abatenent of the additions to tax. See sec.
6404(f).
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2001 tax return approximately 3 years and 2 nonths late and their
2002 tax return approximately 2 years and 4 nonths late. They
did not submt any paynent when they filed those returns. Even
when petitioners anmended their 2001 return on Novenber 5, 2007,
they still did not submt any paynent. Petitioners knew of the
actual self-assessed ampunts of tax liabilities for those tax
years but chose not to pay. Petitioners and their C P.A could
have on their own cal cul ated the exact anobunt of the tax and the
interest for 2001 and 2002. More specifically, petitioners did
not wait for the revenue officers to calculate the interest they
owed for the tax year 2001 and qui ckly proceeded to pay nost of
the liability, including the interest, w thout providing the
revenue officers an opportunity to do so.

Petitioners also contend that the invalid 2001 assessnent
woul d be a sufficient reason for abatenent of interest for that
year. Nonethel ess, the inproper assessnent of petitioners’ tax
l[iability woul d be considered neither a managerial nor a
m ni sterial act under section 6404(e) because any assessnent of
tax liability would require the application of Federal |aw.

Petitioners further argue that an error was attributable to
RO Barber’s failing to notify petitioners of their rights to
appeal her decision. Petitioners’ argunent is basel ess because
RO Bar ber properly sent a notice letter on October 30, 2006.

Petitioners also argue that the review of RO Barber’s deci sion
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was del ayed due to RO Smth's “unavailability and * * * [failure]
to attend neetings he scheduled”. The record does not support
petitioners’ assertions but indicates that petitioners
contributed significantly to the delay in nmeeting RO Smth.
Petitioner husband was the one who m splaced RO Smth’s tel ephone
nunber, he and his C.P.A. would not wait for RO Smth's arrival
after RO Smth explained his tardi ness was based on a prior
comm tnment, and petitioner husband hinself m ssed a schedul ed
meeting. Furthernore, even if RO Smth failed to attend those
meetings, the failure did not cause unreasonabl e delay in paynent
of the tax since it took only 1 nonth for RO Smth to review RO
Bar ber’ s deci sion and informpetitioner husband of his decision.
For reasons stated, this Court holds that the settl enent
officer did not abuse his discretion by denying petitioners’
request for abatenment of interest under section 6404(e).

Concl usi on

Al t hough petitioners seek equitable relief fromthe interest
accrued fromthe due date of the 2001 tax return until the
paynment of their tax liability, this Court is a court of limted

jurisdiction where no such renedy is available. See Conm ssioner

v. McCoy, 484 U.S. 3, 7 (1987). Thus, the Court holds that
respondent did not abuse his discretion when he denied
petitioners’ request for abatenent of interest under section

6404(e). This Court further holds that the Appeals Oficer
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abused his discretion in issuing the notices of determnation to
proceed with the collection of the 2001 tax liability via lien
and | evy, because portions of the assessnent attributable to the
mat hematical error on petitioners’ 2001 tax return were invalid
under section 6213.

To reflect the foregoing,

An appropriate decision

will be entered.




