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P failed to file Federal inconme tax returns for
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for judicial review of five separate notices of deficiency in
whi ch respondent determ ned the follow ng deficiencies and
additions to tax with respect to petitioner’s Federal incone
taxes for the taxable years and in the amounts as follows:?

Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654(a)
1998 $874 $156. 50

2000 4,715 491

2001 12,991 3,247.75 $519. 15
2002 9, 313 202.75

2003 11, 679 655. 25

The issues for decision are:

(1) Whether petitioner was required to file Federal incone
tax returns and is liable for incone tax deficiencies in
petitioner’s 1998, 2000, 2001, 2002, and 2003 taxable years;

(2)whet her petitioner was required to report $3,839.23 in
net short-termcapital gain on the sale of stock in taxable year
2003;

(3) whether petitioner can claima dependency exenption for
his wife for the 2000, 2002, and 2003 taxabl e years;

(4) whether petitioner is entitled to an education credit

under section 25A for the 2001 and 2002 taxable years or a

! The actual amount of the deficiencies remining unpaid for
all the taxable years at issue except 2001 is significantly |ess
because a portion of the tax due had been w t hhel d.
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tuition and fees deduction under section 222 for the 2002 taxable
year; 2

(5) whether petitioner may deduct novi ng expenses for the
2001 and 2002 taxabl e years;

(6) whether petitioner is liable for additions to tax under
section 6651(a)(1l) in the anmounts specified above for the 5
t axabl e years at issue;

(7) whether petitioner is liable for an addition to tax
under section 6654(a) in the amount of $519.15 for the 2001
t axabl e year because he failed to pay estimted incone tax; and

(8) whether petitioner is liable for a penalty under section
6673(a)(1).

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. Sone of the facts have been deened
establ i shed pursuant to Rule 90(c) and the Court’s order under
Rul e 91(f) dated Novenber 28, 2006. At the tinme he filed his

petition, petitioner resided in Al buquerque, New MeXxi co.

2 Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the taxable years at issue. The Rule references are to the Tax
Court Rules of Practice and Procedure.
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Petitioner concedes that he failed to file Federal incone
tax returns for the 1998, 2000, 2001, 2002, and 2003 taxable
years.

In 1998, petitioner was enployed by Scientenps, Inc., Intor,
Inc., and the New Mexico Institute of M ning Technol ogy, and
recei ved wages totaling $8,130, $1,901, and $2, 760, respectively.
The New Mexico Institute of Mning Technol ogy withheld $248 in
Federal incone tax.

In 2000, petitioner was enployed by Sinaf Products, Inc.,
and Intel Corporation and received wages totaling $903 and
$35, 343, respectively. Sinaf Products, Inc., and Intel
Cor poration withheld $7 and $2, 744 in Federal incone tax,
respectively.

In 2001, petitioner was enployed by Intel Corporation and
recei ved $68,066 in wages. The record in this case does not
reflect any w thhol ding of Federal Inconme tax frompetitioner’s
wages by Intel Corporation during 2001. That year, petitioner
al so received $2 in ordinary dividends from UBS Pai newebber, Inc.

In 2002, petitioner was enployed by Intel Corporation and
recei ved $55,718 in wages; Intel wthheld $8,502 in Federal
i ncone tax. That year, petitioner also received $22 in ordinary
di vi dends from UBS Pai newebber, Inc.

In 2003, petitioner was enployed by Intel Corporation and

recei ved $56,834 in wages. Fromthat anount, Intel Corporation
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wi t hhel d $9, 058 in Federal incone tax. That year, petitioner
al so sold stock in Intel Corporation for $10,416.85 in gross
proceeds. His basis in the stock sold was $6,577.62, resulting
in a net short-termcapital gain of $3,839.23. Petitioner also
recei ved $36.88 in ordinary dividends from UBS Pai newebber, Inc.

Petitioner had single filing status for the 1998 taxable

year and married filing separate status for the 2000-2003 taxabl e
years. Sonmetinme in 2001 or 2002, petitioner and his w fe noved
from New Mexico to Oregon and then back to New Mexi co.

Respondent issued the aforenentioned notices of deficiency.
Petitioner then filed a tinmely petition with this Court. A trial
was hel d on Novenber 28, 2006, in Al buqguerque, New Mexi co.

OPI NI ON

Parti es’ Contentions

Petitioner asserts that the burden of proving that he had
unreported incone tax is on respondent and that respondent has
failed to neet that burden in this case. According to
petitioner, he is entitled to dependency exenptions for his wife
for the 2000, 2002, and 2003 taxable years, education credits or
a deduction for tuition and fees for the 2001 and 2002 taxabl e
years, and a novi ng expense deduction for the 2001 and 2002
taxabl e years. Petitioner also asserts that respondent has not
met the burden of production regarding the additions to tax under

sections 6651(a)(1) and 6654(a).
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Respondent argues that petitioner was required to file
Federal inconme tax returns for the 5 taxable years at issue and
that petitioner is liable for deficiencies for each of those
years. Respondent asserts that petitioner was required to report
the short-termcapital gain fromhis sale of Intel Corporation
stock in 2003. Respondent next clains that petitioner is not
entitled to dependency exenptions for his wife for the 2000,
2002, and 2003 taxabl e years because petitioner has provided no
evidence that his wife was dependent on him Wth respect to
education credits or a deduction for tuition and fees,
respondent’s position is that petitioner has failed to
substantiate that any qualified tuition and rel ated expenses were
paid by him Regarding the clainmed noving expense deducti on,
respondent concedes that petitioner and his wife noved from
Oregon to New Mexico but argues that it is not clear when the
nove occurred and that only petitioner’s self-serving testinony
supports petitioner’s assertion that the nove was work rel ated.

Turning to additions to tax, respondent contends that
petitioner is liable for additions to tax under section
6651(a)(1) for the 5 taxable years at issue because there is no
di spute that petitioner failed to file Federal incone tax returns
for those years and petitioner has failed to denonstrate

reasonabl e cause for such action. Respondent al so contends that
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petitioner is liable for an addition to tax under section 6654(a)
for failing to pay estimated tax in 2001.

At the conclusion of the trial, respondent filed a notion
for sanctions pursuant to section 6673. In his brief, respondent
reiterates his position that petitioner’s positions are frivol ous
and groundl ess and that the Court should inpose sanctions.

1. Filing Requirenent/Deficiencies

The | aw i nposes a Federal tax on the taxable inconme of every

individual. Sec. 1. Goss inconme for the purpose of calculating
taxabl e income is defined as “all incone from whatever source
derived”. Sec. 61(a). Section 6012(a) requires a taxpayer to

file atax return in each taxable year in which that taxpayer’s
gross incone exceeds a certain threshold amount.® In this case,
petitioner's gross incone exceeded the filing threshold for each
of the 5 taxable years at issue.* As a result, petitioner was
required to file a Federal incone tax return for each of the 5
taxabl e years at issue. Petitioner’s argunents to the contrary

are inconprehensible and frivol ous.

8 That threshold anpbunt is generally equal to the sum of
t he exenption anmount and the applicabl e standard deduction. Sec.
6012(a) (1) (A).

4 Petitioner had single filing status for the 1998 taxable
year and married filing separate status for the 2000-2003 taxabl e
years. Thus, the relevant threshold amounts in this case are
$6, 950, $2,800, $2,900, $3,000, and $3, 050, respectively.
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Wth respect to the deficiencies determ ned by respondent,
the Court notes that, as a general rule, the Conm ssioner’s
determ nation of a taxpayer’'s liability for an incone tax
deficiency is presuned correct, and the taxpayer bears the burden
of proving that the determnation is inproper. See Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). Thus, petitioner

is incorrect that respondent bears the burden of proving the

exi stence of inconme tax deficiencies.®> Moreover, petitioner has
failed to denonstrate that any of the determ ned deficiencies are
I npr oper.

[, Dependency Exenpti ons

Tax exenptions and deductions are a matter of |egislative

grace. See Indep. Co-op MIk Producers Association v.

Comm ssioner, 76 T.C. 1001, 1014 (1981) (“Wether * * *

categori zed as exclusions or deductions * * * |t is axiomatic
that such provisions are a matter of |egislative grace and nust
be strictly construed.”). The taxpayer bears the burden of

proving entitlement to any clai ned exenptions or deductions; the

SIn light of the fact that this case involves unreported
incone, to the extent that respondent may bear sone burden to
show a m nimal evidentiary foundation for the asserted
deficiencies, respondent has done so because petitioner has
stipul ated the anobunts of unreported salary and dividend i ncone
for the taxable years at issue. See Senter v. Conm ssioner, T.C
Meno. 1995-311. Although petitioner did not stipulate the anount
of unreported income (short-termcapital gain) resulting fromhis
sale of Intel Corporation stock in 2003, that anount is evidenced
by third-party records submtted by respondent as an exhibit in
this case.




- 9 -
t axpayer’s burden includes the burden of substantiation.

Hr adesky v. Conmm ssioner, 65 T.C 87, 89-90 (1975), affd. per

curiam 540 F.2d 821 (5th Cir. 1976). Although section 7491(a)
may shift the burden of proof to the Comm ssioner in specified
ci rcunst ances, petitioner has not established that he neets the
requi sites under section 7491(a)(1) and (2) for such a shift.
Section 151(b) provides a taxpayer with an exenption for a
spouse if the taxpayer and the spouse do not file a joint return,
and the spouse had no gross incone and is not dependent on
anot her taxpayer during the cal endar year in which the taxpayer's
tax year began. In this case, petitioner asserts that he is
entitled to an exenption for his wife for the 2000, 2002, and
2003 taxabl e years because there is no evidence that his wife had
gross i ncone or was soneone el se’s dependent for any of those
years. Petitioner’s position distorts the rel evant burdens of
proof and substantiation. As noted, because the rel evant burdens
of proof and substantiation are on petitioner, no evidence on the
rel evant issues neans that petitioner |oses, not that he w ns.
Because there is no evidence regarding petitioner’s wife's
dependency and i ncone in 2000, 2002, and 2003, petitioner has not
shown entitlenent to a dependency exenption for his wife in any

of those taxable years. See Brunner v. Comm ssioner, T.C Meno.

2004- 187, affd. 142 Fed. Appx. 53 (3d Cr. 2005).
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| V. Education Credit/Tuition and Fees Deduction

For qualifying individuals, section 25A allows credits®
against tax for qualified tuition and rel ated expenses paid by
t he taxpayer during the taxable year. Section 222(a) allows a
t axpayer to deduct an anount equal to qualified tuition and
rel ated expenses paid by the taxpayer during the taxable year.’
Al t hough petitioner asserts that he is entitled to education
credits and/or deductions for his wife's educati on expenses that
were incurred in 2001 and 2002, he has failed to substantiate
that assertion. \Wile petitioner has provided credit card
statenents dated in 2001 and 2002 reflecting various charges that
appear to have been nade to educational institutions, petitioner
has not shown with any particularity what those charges were for,
who they were made with respect to, and, perhaps nost
importantly, who nmade them?® Petitioner has therefore failed to
denonstrate entitlenent to education credits and/or a deduction

for tuition and fees for the 2001 and 2002 t axabl e years.

6 These credits are called the Hope Schol arship Credit and
the Lifetime Learning Credit. Both are subject to nmultiple
conditions and limtations that need not be discussed in this
opi ni on.

" The deduction is also subject to conditions and
limtations that need not be discussed in this opinion.

8 The credit card statenents provided by petitioner do not
contain a nane, and petitioner has provided no basis for |inking
the credit card to him |In fact, at trial, petitioner admtted
that the credit card belonged to his wfe.



V. Movi ng Expenses Deducti on

Under section 217, subject to certain conditions, a taxpayer
can deduct novi ng expenses incurred during a taxable year in
connection wth the commencenent of work by the taxpayer as an
enpl oyee or as a self-enployed individual at a new principal
pl ace of worKk.

In this case, petitioner contends that he is entitled to a
deduction for the 2001 and 2002 taxable years for novi ng expenses
i ncurred when he and his wife noved from Oregon to New Mexi co.

Al t hough, at sone point, petitioner appears to have noved from
Oregon to New Mexico, it is unclear whether that nove actually
occurred in 2001 or 2002.° It is also unclear whether it was
petitioner or his wife that actually incurred the noving
expenses. ® NMbst inportantly, petitioner has provided no

evi dence, aside fromhis own unsupported statenent at trial, that
his nove was work related. Consequently, petitioner has failed
to denonstrate entitlenent to a noving expenses deduction for the

2001 and 2002 taxabl e years.

° Petitioner has provided receipts dated in 2001 and 2002
regardi ng his nove, apparently from New Mexico to Oregon for a
tenporary work assignnent and then back to New Mexi co.

10°As was noted with respect to the education-expenses
issue, it appears that the credit card statenments provided by
petitioner relate to his wfe.



VI. Additions to Tax

A. Respondent’s Burden of Production

Under section 7491(c), respondent bears the burden of
production with respect to a taxpayer’'s liability for penalties
or additions to tax. This nmeans that respondent nust “cone
forward with sufficient evidence indicating that it is

appropriate to i npose the relevant penalty.” H gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). In instances where an
exception to the penalty or addition to tax is afforded upon a
show ng of reasonabl e cause, the taxpayer bears the burden of
denonstrating such cause. 1d. at 446-447

B. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return unless it is shown that such failure is due
to reasonabl e cause and not to willful neglect. “Reasonable
cause” is described by the applicable regulations as the exercise
of “ordinary business care and prudence”. Sec. 301.6651-1(c)(1),

Proced. & Admn. Regs.; see also United States v. Boyle, 469 U S

241, 246 (1985). “[Willful neglect” is interpreted as a
“conscious, intentional failure or reckless indifference.”

United States v. Boyle, supra at 245.

Here, respondent has net the burden of production because
the Court has found that petitioner failed to file a Federal

inconme tax return for 1998, 2000, 2001, 2002, and 2003.
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Petitioner has not presented any evidence to suggest that his
failure to file was due to reasonable cause. |In fact, his sole
argunent is a terse assertion that respondent failed to neet the
burden of production. Petitioner is incorrect. Consequently,
the Court sustains respondent’s inposition of an addition to tax
pursuant to section 6651(a)(1).

C. Section 6654(a) Addition to Tax

Section 6654(a) inposes an addition to tax for underpaynent
of estimated inconme tax by an individual taxpayer. That addition
to tax, asserted by respondent only with respect to the 2001
taxabl e year, is conputed by reference to four required
instal |l ment paynents of the taxpayer’s estimated tax liability,
each constituting 25 percent of the “required annual paynent.”
Sec. 6654(d)(1)(A). For taxpayers whose adjusted gross incone
for the preceding year was $150,000 or |ess, the “required annual
paynment” is equal to the |lesser of (1) 90 percent of the tax
shown on the individual's return for the year or, if no returnis
filed, 90 percent of his or her tax for such year, or (2) if the
individual filed a return for the i mredi ately precedi ng taxabl e
year, 100 percent of the tax shown on that return. Sec.
6654(d) (1) (A, (B)(i) and (ii).

Here, petitioner failed to file a 2001 Federal incone tax
return and made no estimted tax paynents for 2001. Petitioner

also failed to file a 2000 Federal inconme tax return. Because
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petitioner did not file a return for the precedi ng taxabl e year,
2000, respondent has net his burden of producing evidence that
petitioner had a required annual paynent of estimated tax for
2001 payable in four installnments under section 6654(d)(1)(B)(i)
and the Court need not engage in any anal ysis under section
6654(d) (1) (B)(ii).

The Court al so concludes that petitioner does not fit
within any of the exceptions listed in section 6654(e). As a
consequence, the Court sustains respondent’s determ nation of the
addition to tax pursuant to section 6654(a).

D. Section 6673(a)(1) Penalty

Section 6673(a) (1) authorizes the Tax Court to inpose a
penalty not in excess of $25,000 on a taxpayer for proceedi ngs
instituted primarily for delay or in which the taxpayer’s
position is frivolous or groundless. “A position maintained by

the taxpayer is ‘frivolous’ where it is ‘contrary to established

11 Sec. 6654(e) provides two exceptions to the sec. 6654(a)
addition to tax. First, the addition is not applicable if the
tax shown on the taxpayer’s return for the year in question (or,
if noreturnis filed, the taxpayer’'s tax for that year), reduced
for these purposes by any allowable credit for wage w thhol di ng,
is less than $1,000. Sec. 6654(e)(1). Second, the addition is
not applicable if the taxpayer’s tax for the full 12 nonth
precedi ng taxabl e year was zero and the taxpayer was a citizen or
resident of the United States. Sec. 6654(e)(2). The Court has
determ ned that petitioner had a liability for a Federal incone
tax deficiency for 2001 that net of wi thhol ding exceeds $1, 000.
And, in light of our earlier conclusion regarding petitioner’s
l[tability for a deficiency for 2000, it has not been shown that
petitioner had no tax liability in 2000.
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| aw and unsupported by a reasoned, col orable argunent for change

inthe law.’” WIllians v. Comm ssioner, 114 T.C 136, 144 (2000)

(quoting Coleman v. Conm ssioner, 791 F.2d 68, 71 (7th Cr

1986) ) .

Respondent, by notion, has asked the Court to inpose a
penal ty under section 6673(a)(1l). Because sone of the issues
rai sed by petitioner, including his entitlenent to dependency
exenptions, education credits/a deduction for tuition and fees,
and a novi ng expense deduction were not frivolous, we afford
petitioner the benefit of the doubt and do not inpose a penalty
under section 6673(a)(1l). Petitioner is warned, however, that
the Court may not be so inclined should he return to the Court
and advance argunents as groundl ess as sone of the other
argunents advanced in this case.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

An appropriate order and

decision will be entered.




