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Ps and R executed a cl osing agreenent covering specific
matters relating to the treatnent of certain partnership
itens on Ps’ returns. R assessed Ps’ taxes w thout issuing
Ps a deficiency notice. R then comrenced collection action
against Ps. Ps argue that R may not proceed with the
proposed col |l ection action because R failed to issue a
statutory deficiency notice before R assessed Ps’ taxes.

Held: R may not proceed with collection because R
failed to issue a deficiency notice before assessing
Ps’ taxes. The requirenent to issue a deficiency
notice before assessnent is not altered by the closing
agreenent covering the treatnent of certain itens on
Ps’ returns for the years at issue. Accordingly, R may
not proceed with collection of Ps’ liabilities.
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Irwn S. Meyer, for petitioner Bernhard F. Manko.

Hugh Janow, for petitioner Cynthia G Mnko.

Gerard Mackey, for respondent.

OPI NI ON

KROUPA, Judge: Petitioners seek review under section
6330(d)! of respondent’s determnation to proceed with a proposed
levy to collect petitioners’ Federal incone tax liabilities for
1988 and 1989 (the years at issue). W are asked to decide
whet her respondent may proceed with coll ection of these
liabilities, which respondent assessed w thout first issuing
petitioners a notice of deficiency (deficiency notice). W hold
t hat respondent may not proceed with collection.

This case was submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulation of facts and
t he acconpanyi ng exhibits are incorporated by this reference.
Petitioners resided in Lighthouse Point, Florida, at the tine
they filed the petition.

Backgr ound

Petitioner Bernhard F. Manko (M. Manko) was a 99-percent

partner in Conto, a partnership not subject to TEFRA proceedi ngs.

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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See sec. 6221. Respondent exam ned certain itens relating to
Conto for the taxable years 1987 through 1991 and reached
agreenent with M. Manko and Conto’s other partner on these

i tens.

The changes to the Conto itens required changes to
petitioners’ joint Federal incone tax returns for the years at
issue. To facilitate this process, petitioners agreed to extend
the tinme indefinitely for respondent to assess incone taxes for
the years at issue. Petitioners and respondent agreed on the
treatment of the Conto itens on petitioners’ returns for the
years at issue and nenorialized their agreenent on Form 906,

Cl osi ng Agreenment on Final Determ nation Covering Specific
Matters (the closing agreenent).

The preanble to the closing agreenment explains that the
parties wish to determne with finality petitioners’ distributive
share of incone, gains, |osses, deductions, and credits with
respect to Conto for the years at issue. The final paragraph of
the cl osi ng agreenent provides that the agreenment does not affect
or preclude | ater adjustnents of any item (other than those
relating to Conto) for the years at issue.

When the parties executed the closing agreenent, respondent
was al so exam ning petitioners’ returns for the years at issue
for issues unrelated to Conto (the non-Conto itens). After the

parties executed the closing agreenent, respondent prepared an
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| nconre Tax Exam nation Changes, marked it “Copy—+nformation Only”
and sent it to petitioners. This docunent, prepared 2 years
after the closing agreenent and al nost 7 years after the end of
the | ast year at issue, reflected respondent’s conputation of
petitioners’ tax liabilities after the agreed treatnent of the
Conto itens was taken into account.

Respondent then assessed the deficiencies shown in
respondent’ s I nconme Tax Exam nation Changes agai nst petitioners
for the years at issue without issuing petitioners a deficiency
notice. Specifically, respondent assessed a $10, 763, 212
deficiency for 1988 and a $2, 644, 240 deficiency for 1989. These
assessnments did not neet the statutory exceptions to the
requi renent that a deficiency notice nust first be issued before
assessnment. See sec. 6213(b). Specifically, the assessnents did
not arise out of mathematical or clerical errors, were not the
result of a determnation that a tentative carryback or refund
adj ust rent was excessive, and were not based on the receipt of
any paynent of tax.

After these assessnents, respondent continued to alter the
anopunts petitioners owed for the years at issue. Respondent sent
petitioners five subsequent |nconme Tax Exam nation Changes from
1996 through 2001. Respondent sent the latest report to
petitioners in October 2001, 12 years after the end of the |ast

year at issue and 7 years after the parties executed the closing
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agreenent. In January 2003, petitioners term nated their speci al
consent to extend the tinme for respondent to assess tax for the
years at issue. Respondent has never issued petitioners a
deficiency notice for the years at issue, and petitioners never
executed a formal waiver of the restrictions on assessnent.
Respondent sent petitioners a Final Notice of Intent to Levy
and Your Right to a Hearing with respect to the years at issue,
and petitioners tinmely requested a hearing. Petitioners asserted
in their request for a hearing that the proposed | evy shoul d not
proceed for a variety of reasons. These reasons included that
petitioners had never received a deficiency notice, that
petitioners had nade paynents toward the liabilities for the
years at issue, and that petitioners had an increased net
operating loss for a prior year that would decrease their
l[tability for the years at issue. The parties then held a
hearing. Respondent issued petitioners a notice of determ nation
on Decenber 1, 2004 (the determ nation notice), which sustained
the proposed levy for the years at issue. The determ nation
notice stated that petitioners had not raised challenges to the
exi stence or anount of the underlying tax liability. The
determ nation notice concluded that the assessnents for the years
at issue should not be abated, briefly citing legal opinions in
the case file.

Petitioners tinely filed a petition with this Court.
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Di scussi on

We are asked to decide for the first tine whether the
Commi ssioner is required to issue a deficiency notice before
assessing taxes for years subject to a closing agreenent that
covers the treatnment of only certain itens. Petitioners argue
t hat respondent may not proceed with collection because
respondent did not issue them a deficiency notice before
respondent assessed their taxes. This failure, petitioners
argue, precluded themfromchallenging their incone tax
liabilities before the assessnent and before this |evy
proceedi ng. Respondent, on the other hand, argues that a
deficiency notice is not required before assessnent in al
situations. Rather, respondent argues no deficiency notice is
required if the changes to a taxpayer’s return arise solely from
conput ational adjustnents nmade by applying a cl osing agreenent
covering specific matters to the taxpayer’s return. W find for
petitioners.

We first address our jurisdiction in this case as well as
t he standard of review

| . Jurisdiction and Standard of Review

We have jurisdiction to review a hearing officer’s
determ nation in a collection action where the underlying tax
ltability is of a type over which this Court normally has

jurisdiction. Sec. 6330(d)(1)(B); Katz v. Conm ssioner, 115 T.C.
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329, 338-339 (2000). Respondent has assessed and proposes to
col l ect Federal incone taxes for 1988 and 1989 attributable to
adjusting the Conto itens reported on petitioners’ returns. W
generally have jurisdiction to redeterm ne deficiencies in incone
taxes and related additions to tax. See secs. 6211, 6213(a),

6214(a); see also Goza v. Conm ssioner, 114 T.C. 176, 182 (2000).

We therefore have jurisdiction to review the determ nation notice

in this case. See Katz v. Conm ssioner, supra at 339.

Where the underlying tax liability is at issue in a
collection action, we review the determ nation de novo. Sego V.

Comm ssioner, 114 T.C 604, 610 (2000). \Where the underlying

l[tability is not at issue, we review the determ nation for an

abuse of discretion. Goza v. Conm ssioner, supra at 181-183.

The key facts are fully stipul ated and described in the

determ nation notice. Were, as here, we are faced with a
question of law (e.g., whether the Conm ssioner nust issue a
deficiency notice before assessing taxes when a cl osing agreenent
covers the treatnment of certain itens on a return for that year),
our hol ding does not depend on the standard of review we apply.

We nust reject erroneous views of the aw. See Kendricks v.

Commi ssioner, 124 T.C. 69, 75 (2005) (and the cases cited

therein); MCorkle v. Comm ssioner, 124 T.C. 56, 63 (2005).
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1. Defi ci ency and Assessnment Procedures

Petitioners contend that respondent may not proceed with
collection of their tax liabilities because respondent failed to
i ssue a deficiency notice before assessing their taxes.

A. A Deficiency Notice Is Generally Required Before
t he Conmi ssioner May Assess a Deficiency

An assessnent is an adm nistrative recording of a taxpayer’s
liability and sets the collection process in notion.

Phi | adel phia & Reading Corp. v. United States, 944 F.2d 1063,

1064 n.1 (3d Cr. 1991). An assessnent is nmade by recording the
l[tability of the taxpayer in the office of the Secretary. Sec.
6203. The purpose of requiring the assessnent to be so recorded
is to insure both that the Secretary i s maintaining proper

records and that taxpayers receive a summary of records of their

tax liability. Gentry v. United States, 962 F.2d 555, 556 (6th
Cr. 1992).

The Secretary generally may not assess a deficiency in tax
unl ess the Secretary has first mailed a deficiency notice to the
taxpayer and all owed the taxpayer to petition the Tax Court for a
redetermnation.? Sec. 6213(a). There are certain exceptions to
the requirenent that a deficiency notice nust be issued, however.

For exanple, a deficiency notice is generally not required where

2A deficiency notice is not required to assess taxes where
there is no deficiency. For exanple, the Secretary nmay assess
wi thout a deficiency notice the anpunt of tax shown due on a
return. Sec. 6201(a)(1).
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t he assessnent arises frommathematical or clerical errors,
arises fromtentative carryback or refund adjustnents, or is
based on the receipt of a paynment of tax. See sec. 6213(b). The
Commi ssioner may al so assess a deficiency without issuing a
deficiency notice if a taxpayer waives the restrictions on
assessnment. Sec. 6213(d).

A deficiency notice provides taxpayers certain procedural

saf eguards. See Conm ssioner v. Shapiro, 424 U.S. 614, 616-617

(1976). A deficiency notice entitles a taxpayer to litigate his
or her tax liability without first paying the tax the

Comm ssi oner has determned is ow ng. Bourekis v. Conm ssioner,

110 T.C. 20, 27 (1998); MKay v. Conm ssioner, 89 T.C. 1063, 1067

(1987), affd. 886 F.2d 1237 (9th Cr. 1989); Ml vania v.

Commi ssioner, 81 T.C. 65, 67 (1983). Deficiency notices have

been characterized as “tickets to the Tax Court” affording

taxpayers the opportunity to litigate in this forum Bourekis v.

Conmi ssi oner, supra; MKay v. Conm ssioner, supra; Milvania v.

Comm ssi oner, supra. A deficiency notice also allows a taxpayer

tolitigate his or her tax liability before the Conm ssioner
makes an assessnent and col |l ecti on proceedi ngs begin.?

Conmi ssi oner v. Shapiro, supra.

3A taxpayer may generally dispute his or her liability in
col l ection proceedings only if the taxpayer has not previously
had the opportunity to dispute it. Sec. 6330(c)(2)(B); Sego v.
Comm ssioner, 114 T.C 604, 609 (2000); Goza v. Conm ssioner, 114
T.C. 176, 180-181 (2000).
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The parties agree that respondent did not issue petitioners
a deficiency notice, that no statutory exception to the
restrictions on assessnent applies, and that petitioners have not
wai ved the restrictions on assessnent. Accordingly, respondent
may not proceed with collection unless, as respondent argues, the
cl osi ng agreenent obviates the need for a deficiency notice.

B. The d osi ng Agreenent Covering Specific Matters Does
Not Render Deficiency Notice Unnecessary

1. Types of d osing Agreenents

We now address cl osing agreenents. The Conm ssioner may
enter into an agreenent wth any person regarding his or her
l[tability for any taxable period. Sec. 7121(a). These
agreenents are final and conclusive and bind the parties as to

matters agreed upon. Sec. 7121(b); Urbano v. Conm ssioner, 122

T.C. 384, 394 (2004). They may be reopened only in exceptional
ci rcunst ances such as fraud, mal feasance, or m srepresentation of

a material fact. Urbano v. Comm ssioner, supra. All closing

agreenents shall be executed on forns prescribed by the Internal
Revenue Service. 1d.; sec. 301.7121-1(d), Proced. & Adm n. Regs.

The Conmm ssioner has prescribed two forns of closing
agreenents, each used in different circunstances. One type of
closing agreenent is a final determ nation of a taxpayer’s
liability for a past taxable year or years. Zaentz v.

Conmm ssioner, 90 T.C. 753, 760-761 (1988); Rev. Proc. 68-16,

1968-1 C.B. 770. This type of closing agreenent is conpleted on
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Form 866, Agreenent as to Final Determ nation of Tax Liability.

Urbano v. Commi ssioner, supra; Zaentz v. Conmni ssioner, supra. A

second type of closing agreenent finally determ nes one or nore
separate itens affecting the taxpayer’s liability and is executed

on Form 906. Ur bano v. Commi ssioner, supra; Zaentz v.

Conmi ssi oner, supra; see sec. 601.202, Statenent of Procedural

Rul es.
A cl osing agreenent on Form 906, covering specific matters,
binds the parties as to the matters agreed upon. Zaentz v.

Conm ssi oner, supra. This type of closing agreenent does not,

however, conclusively determ ne the taxpayer’'s tax liability for
that year. For exanple, this type of closing agreenment does not

bar the Comm ssioner from subsequently determ ning that a

taxpayer is liable for additions to tax.* Estate of Magarian v.

Comm ssioner, 97 T.C. 1 (1991).

“A requesting spouse is not entitled to i nnocent spouse
relief when the requesting spouse has entered into a cl osing
agreenent that disposes of the sane liability. See sec. 1.6015-
1(c) (1), Income Tax Regs. A closing agreenent entered into
before the effective date of sec. 6015, however, does not cut off
a claimfor innocent spouse relief under that section. Hopkins
v. Comm ssioner, 120 T.C. 451 (2003). Under the fornmer innocent
spouse relief statute, sec. 6013(e), a closing agreenent, even
one that determined liability only wwth regard to specific
i ssues, precluded a taxpayer’s later claimfor innocent spouse
relief where the defense was not preserved in the text of the
closing agreenent. See Hopkins v. United States, 146 F.3d 729
(9th CGr. 1998).
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Petitioners and respondent executed a cl osing agreenent
covering specific matters on Form 906. The specific matters
i ncluded the treatnent of Conto itens on petitioners’ returns for
the years at issue. The agreenent did not cover all itens
affecting petitioners’ tax liability. In their closing
agreenent, the parties did not agree to the anount petitioners
owed for the years at issue, and, in fact, the closing agreenent
specifically states that it does not affect or preclude |ater
adj ust nents of non-Conto itens for the years at issue.®

2. Ef fect of d osing Agreenent on Deficiency
Noti ce Requirenent

We agree that a deficiency notice is not required before
assessnment if a taxpayer and the Secretary execute a cl osing
agreenent on Form 866, finally determ ning the taxpayer’s

liability for the year.® Mrathon Gl Co. v. United States, 42

SRespondent was exanining petitioners’ returns when the
parties executed the closing agreenent and, over several years,
adj usted the anobunts petitioners owed several times. Subsequent
adj ustnments were not only contenplated in the parties’ closing
agreenent. They actually occurred.

5l n cases where the parties agree to the anount of the
taxpayer’s liability, such as those involving Form 866, the
t axpayer has al ready agreed to the deficiency anobunt and that the
deficiency is proper. Thus, a deficiency notice would provide no
addi tional safeguards and is not required. Marathon QI Co. v.
United States, 42 Fed. d. 267, 280 (1998), affd. 215 F.3d 1343
(Fed. Cir. 1999). Moreover, a closing agreenment nay not be
reconsi dered in the absence of fraud, nalfeasance, or
m srepresentation of a material fact. Sec. 7121(b). Absent
t hese exceptional circunstances, the closing agreenent renains
bi ndi ng and coul d not be reopened in an action to redeterm ne a

(continued. . .)
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Fed. . 267 (1998), affd. 215 F.3d 1343 (Fed. Cir. 1999); Rev.
Proc. 68-16, 1968-1 C.B. 770. Unlike a Form 866, however, the
parties here executed a cl osing agreenent on Form 906. The Form
906 executed here covered only specific matters (i.e., the
treatnent of the Conto itens). The parties did not agree to the
total anmount of petitioners’ liabilities for the years at issue.

Respondent argues that he nerely conputed the effect of the
Conto itens agreed in the closing agreenent on the anounts
petitioners reported on their returns. Respondent maintains that
inthis circunstance, he is not required to i ssue a deficiency
notice before assessing the resulting liability. W disagree.

Respondent may not di spense with a deficiency notice in this
situation where petitioners were never allowed to chall enge

respondent’s conputations. See Conmm ssioner v. Shapiro, 424 U S.

at 616-617. By failing to issue petitioners a deficiency notice,
respondent deprived petitioners of the opportunity of filing a
deficiency suit to dispute these conputations and to argue that
ot her adjustnents should be nade to their liabilities for the

years at issue. See sec. 6213(a); Conmm ssioner v. Shapiro, supra

at 616-617. Respondent unilaterally inplenmented the closing

agreenent by applying the terns of the agreenent to the anmounts

5(...continued)
deficiency. 1d. Accordingly, there would be nothing the
t axpayer could challenge. Mrathon G| Co. v. United States,
supra at 280.
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reported on petitioners’ returns and then assessed the resulting
liabilities. Because respondent did not issue a deficiency
notice, petitioners were never afforded the opportunity to
l[itigate the anount of their tax liabilities before the

col |l ection process began. See Conm ssioner v. Shapiro, supra at

616-617; cf. Marathon Gl Co. v. United States, supra at 280.

3. Qur Holding Wuld Not Permt Petitioners To
Chal | enge the Terns of the d osi ng Agreenent

Respondent al so argues that he was not required to i ssue a
deficiency notice to petitioners because petitioners are not
allowed to challenge the terns of the closing agreenent.
Respondent reasons that issuing petitioners a deficiency notice
and allowing themto file a petition with this Court would
frustrate the purpose of the closing agreenent as a binding,
concl usi ve agreenent that may be reopened only in exceptional
ci rcunstances. We di sagree.

The cl osi ng agreenent remains binding on both parties.

There has been no fraud, mal feasance, or m srepresentation of a
material fact. See sec. 7121(b). A deficiency notice would have
al l owed petitioners to chall enge respondent’s determ nation of
petitioners’ tax liabilities for the years at issue, but it would
not have allowed petitioners to reopen or contest the treatnent
of the Conto itens. The parties agreed to the treatnent of the

Conto itens in the closing agreenent. The parties did not agree,
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however, to settle all issues related to petitioners’ tax
liabilities for the years at issue.

We concl ude that the closing agreenment here, which covers
specific matters only, does not absolve respondent fromissuing a
deficiency notice before assessing petitioners’ liabilities.
Accordingly, we hold that respondent may not proceed with
collection. See sec. 6213(a).

C. Qur Hol ding Does Not Violate Section 7121(b)(2)

Respondent argues that section 7121(b) requires us to give
full effect to the closing agreenent in this proceeding. Section
7121(b) provides that a closing agreenent (or any assessnment in
accordance with a closing agreenent) shall not be annull ed,
nodi fied, set aside, or disregarded in any subsequent suit,
action or proceedi ng.

We hold that collection nmay not proceed because respondent
failed to follow the | aw regardi ng assessnents, not because we
are disregarding the parties’ closing agreenent. See secs. 6212
and 6213. W are not constrained to hold that respondent may
proceed with collection sinply because the coll ection proceedi ng
is for a year in which there was a cl osi ng agreenment between the
parties.

[11. Concl usion

Respondent assessed petitioners’ tax liabilities wthout

first issuing petitioners the statutorily required deficiency



- 16 -
notice. The existence of a closing agreenent covering specific
matters for the years at issue does not abrogate respondent’s
duty to issue petitioners a deficiency notice before assessnent.
Accordingly, we hold that respondent may not proceed with
collection of petitioners’ liabilities.

To reflect the foregoing,

Deci sion will be entered

for petitioners.




