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RUME, Judge: This case was heard pursuant to the provisions
of section 7463! of the Internal Revenue Code in effect when the
petition was filed. Pursuant to section 7463(b), the decision to
be entered is not reviewable by any other court, and this opinion

shall not be treated as precedent for any other case.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code as anmended and in effect for the year
in issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Respondent determ ned a deficiency of $4,406 in petitioner’s
2007 Federal inconme tax. The issues for decision are: (1)
Whet her petitioner is entitled to dependency exenpti on deducti ons
for her nephews, GM and TM (2) whether petitioner is entitled to
head of household filing status; (3) whether petitioner is
entitled to a child tax credit of $21 and an additional child tax
credit of $976 for her nephews GM and TM and (4) whet her
petitioner is entitled to an earned incone tax credit of $2,392.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tinme the petition was filed, petitioner resided in
Ari zona.

Petitioner was not married at the close of 2007. Petitioner
filed her 2007 Federal incone tax return as a head of househol d
and cl ai ned dependency exenption deductions for her two nephews,
GM and TM and child tax and earned incone tax credits.

TMis petitioner’s nephew. During 2007 TM was 11 years old
and resided with his nother, petitioner’s sister, in Tenpe,
Arizona, where he attended school. TM stayed with petitioner at
her residence in St. Mchael’s, Arizona, only during school
breaks and summer vacations. TMdid not reside with petitioner

for nore than one-half of 2007. Petitioner did not offer any
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evi dence that she provided over one-half of TMs support during 2007.
GMis petitioner’s nephew. During 2007 GM was 22 years old
and had no job or other source of incone. Petitioner assuned
responsibility for taking care of GMin order to assist her
sister, GMs nother. Petitioner provided GMw th al nost all of
his material needs and provided nore than one-half of GMs
support during 2007. Petitioner and GMresided in petitioner’s
“hogan”, which is a one-roomlog cabin w thout running water or
electricity. Their sole source of incone during 2007 was
petitioner’s nodest salary. GM attended school part tine in
order to prepare for the General Educational Devel opnent test.
GMwas not a full-time student during 2007.

Di scussi on

Dependency Exenpti on Deducti ons

Section 151 allows an exenption for each individual who
qualifies as a dependent as defined in section 152. Section
152(a) provides that a dependent neans a qualifying child or a
qualifying relative. Section 152(c)(1) defines a “qualifying
child” as an individual :

(A) who bears a relationship to the taxpayer, such as a

ni ece or nephew of the taxpayer;
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(B) who has the sane principal place of abode as the
t axpayer for nore than one-half of such taxable year (aside from
special rules applicable to divorced or separated parents);

(C© who is under the age of 19 or is a student who has not
attained the age of 24 as of the close of the cal endar year.
Section 152(f)(2) provides that to qualify as a “student” the
i ndi vi dual rmust have been a full-tinme student during each of 5
cal endar nonths during the cal endar year; and

(D) who has not provided over one-half of such individual’s
own support for the cal endar year in which the taxable year of
t he taxpayer begins.

Petitioner’s nephews neet the requirenents of section
152(c)(1)(A) since they are children of petitioner’s sister.
However, TM did not reside in petitioner’s honme for nore than
one-hal f of taxable year 2007 and therefore does not neet the
requi renent in section 152(c)(1)(B). Consequently, TM was not a
qual i fying child.

GMdid reside with petitioner for the entire taxable year
2007. However, GMwas 22 years old during taxable year 2007. In
order to be a qualifying child, GMwould have to have been a
full-time student during 2007. As we have already found, GM was
not a full-time student during 2007 and therefore was not a

qual i fying child under section 152(c)(1).
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An individual mght also qualify as a dependent if he is a
“qualifying relative” within the definition of section 152(d),
whi ch provi des:

SEC. 152(d). Qualifying Relative.--For purposes
of this section--

(1) In general.--The term “qualifying
relative” neans, with respect to any taxpayer
for any taxable year, an individual--

(A) who bears a relationship
to the taxpayer described in
par agraph (2),

(B) whose gross inconme for the
cal endar year in which such taxable
year begins is |less than the
exenption anmount (as defined in
section 151(d)),

(C© with respect to whomthe
t axpayer provides over one-half of
the individual’s support for the
cal endar year in which such taxable
year begins, and

(D) who is not a qualifying
child of such taxpayer or of any
ot her taxpayer for any taxable year
begi nning in the cal endar year in
whi ch such taxabl e year begins.

(2) Relationship. For purposes of
paragraph (1) (A), an individual bears a
relationship to the taxpayer described in
this paragraph if the individual is any of
the followng with respect to the taxpayer;

* * * * * * *

(E) A son or daughter of a
brother or sister of the taxpayer.
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TMis not a qualifying relative because petitioner has not
established that she provided over one-half of his support during
2007. However, on the previously found facts, GMsatisfies the
requi renents of section 152(d) and is a qualifying relative. W
therefore hold that petitioner is entitled to claimGJVas a
dependent during 2007 pursuant to section 152, and it follows
that petitioner is entitled to a dependency exenpti on deduction
for GM pursuant to section 151(c).

Filing Status

Under section 2(b)(1)(A) and (3), an individual nay file as
head of household if she is a U S. citizen or resident, is not
married at the close of her taxable year, and nmai ntains as her
honme a househol d which constitutes for nore than one-half of such
t axabl e year the principal place of abode of a qualifying child
or a qualifying relative

We have found that GMis a qualifying relative, and
petitioner neets the other requirenents of section 2(b)(1)(A and
(3). Consequently, petitioner is entitled to head of househol d
filing status for taxable year 2007.

Child Tax Credit and Additional Child Tax Credit

Section 24(a) provides a credit (subject to certain inconme
limtations) against incone tax for each qualifying child of a

t axpayer. The term “qualifying child” neans a qualifying child
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of the taxpayer (as defined in section 152(c)) who has not
attained age 17. Sec. 24(c)(1).

It is clear fromour prior findings that neither GV nor TM
was a qualifying child under section 152(c) for purposes of
section 24. Consequently, petitioner is not entitled to either
the child tax credit or the additional child tax credit for
t axabl e year 2007.

Earned | ncome Tax Credit

Petitioner clainmed an earned incone tax credit on the basis
t hat her nephew TMwas a qualifying child for taxable year 2007.
Section 32(a) provides for an earned incone tax credit in the
case of an eligible individual. To be eligible for the earned
income tax credit on the basis of having a qualified child,
specific requirenments listed in section 32(c) nust be net with
respect to each qualifying child.

Section 32(c)(1), in pertinent part, defines an “eligible
i ndi vidual” as an individual who has a qualifying child for the
taxable year. Sec. 32(c)(1)(A)(i). Pursuant to section
32(c)(3)(A), a qualifying child nust neet the requirenents of
section 152(c).

On the basis of our prior findings, we hold that neither TM

nor GMwas a qualifying child for purposes of section 152(c).
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Consequently, petitioner is not entitled to the earned incone tax
credit for taxable year 2007.2

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

2 W note that petitioner was not eligible for an earned
incone tax credit as an individual with no qualifying children.
Al t hough petitioner’s incone in 2007 was nodest, her incone was
sufficient to conpletely phase out her eligibility for the credit
irrespective of her filing status.



