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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code, as anended, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

This matter is before the Court on respondent’s Mtion For
Summary Judgnent, as supplenented. In his notion, respondent
moves for a summary adjudication in his favor in this collection
review case involving a proposed | evy for 2002. For reasons
di scussed hereinafter, we shall grant respondent’s notion.

Backgr ound

At the tinme that the petition was filed, petitioner
Dmtrios T. Manousos (M. Manousos) and petitioner Anne M
Manousos (Ms. Manousos) resided in Virginia Beach, Virginia. W
shall refer to M. and Ms. Mnousos collectively as petitioners.

Petitioners’ lIncone Tax Liability for 2002

Petitioners tinely filed a Federal incone tax return for
2002. On their return, petitioners reported a tax liability,
which they paid in full through a conbination of w thhol ding and
a remttance enclosed with their return.?

Subsequent |y, respondent exam ned petitioners’ return. By

notice dated July 29, 2004, respondent determ ned a deficiency of

2 On their return, petitioners clained five exenptions
($15,000) and item zed their deductions on Schedule A, Item zed
Deductions. Included anong those deductions were State and | ocal
taxes in the anbunt of $5,570 and various m scel | aneous
deductions in the net anmount of $17,074. See sec. 67, inposing a
2-percent floor on m scellaneous item zed deducti ons.
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$2,636. The deficiency was attributable solely to the
alternative mnimmtax (AM).?3

Respondent nailed a notice of deficiency to M. Manousos and
a duplicate original to Ms. Manousos. Both docunents were sent
by certified mail, and each was mailed to petitioners’ Joplin
Lane address in Virginia Beach, Virginia. That address was at
the time, and has renai ned through the present day, petitioners’
mai | i ng addr ess.

Petitioners did not contest respondent’s deficiency
determnation by filing a petition for redetermnation with this
Court. See sec. 6213(a). Accordingly, upon petitioners’
defaul t, respondent assessed the deficiency, together with
statutory interest, on Decenber 6, 2004. On that sane date,
respondent sent petitioners a statutory notice of bal ance due,
i.e., notice and demand for paynent. See sec. 6303(a).
Petitioners did not pay the full anount due.

Final Notice of Intent To Levy

On March 18, 2006, respondent sent to petitioners a Final
Notice/Notice of Intent to Levy and Notice of Your Right to a

Hearing (final notice). See sec. 6330(a). Respondent sent the

3 In conputing the AMI, no deduction is allowed for various
deductions, specifically including: (1) State and | ocal taxes
ot herwi se deductible on a Schedule A, (2) item zed m scel | aneous
deductions; and (3) exenptions. See sec. 56(b)(1). Therefore,
for AMI purposes, petitioners were deprived of deductions worth
$37,644 that were otherw se all owabl e under the “regular”, i.e.,
sec. 1, incone tax.
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final notice to petitioners in respect of their outstanding
l[iability for 2002, which, at that tine, was approximately $1, 407
(wthout regard to statutory accruals of interest and penalty).

Adm ni strative Devel opnents

Petitioners tinely filed with respondent a Form 12153,
Request for a Collection Due Process Hearing. |In the Form 12153,
petitioners focused only on the existence or anount of their
underlying liability.

By | etter dated August 16, 2006, respondent’s settl enment
of ficer advised petitioners that, inter alia:

For me to consider alternative collection nethods such
as an installnent agreenent or offer in conprom se, you

must provide any itens listed below. In addition, you
must have filed all federal tax returns required to be
filed.

The “itens |isted below included a conpleted Collection
| nformation Statenent (Form 433-A for individuals and/or Form
433-B for businesses) and signed incone tax returns for 20083,
2004, and 2005. Regarding the latter, the settlenent officer
stated that “Qur records indicate they have not been filed”.

The settlenment officer subsequently conducted a tel ephonic
conference with Ms. Manousos.

Petitioners never submtted a Collection Information
St atenent or proposed a specific collection alternative, nor did
petitioners file all of the requested returns during the tinme

that their case was pending before respondent’s Appeals Ofice.
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Utimtely, on Cctober 4, 2006, respondent’s Appeals Ofice
sent to petitioners a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330. The notice
of determ nation sustained the proposed | evy.

The Attachnment to the notice of determ nation, authored by
the settlenent officer, included the foll ow ng statenent:

You stated that you were not interested in the setting

up of a paynent plan. It was explained to you that [a]

paynment [plan] could not be considered as you were not

conpliant in filing all your tax returns. You were

still interested in the liability issue. The

Settlenment O ficer explained that you had prior

opportunity to question the liability issue and this

coul d not be considered at the hearing.

Petitioners’ Petition

On Cctober 31, 2006, petitioners filed a petition with this
Court, appealing fromthe Cctober 4, 2006 notice of
determ nation. The petition focuses solely on the existence or
anount of petitioners’ underlying liability for 2002.

Respondent’s ©Mdtion For Summary Judgnment

As previously stated, respondent filed a Mdtion For Sunmmary
Judgnent, which notion was subsequently supplenented. 1In his
notion, respondent relies on section 6330(c)(2)(B). In that
regard, respondent states, in part, as follows:

In both their CDP [Coll ection Due Process] hearing
request and their petition, the petitioners chall enged
the underlying tax liability for the tax year 2002.
Pursuant to section 6330(c)(2)(B), the petitioners
cannot raise during the CDP hearing the existence or
anmount of the underlying tax liability if petitioners
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received a statutory notice of deficiency for that tax
liability.

* * * * * * *

The petitioners received a statutory notice of
deficiency for the tax year 2002. * * * NMore
specifically, as noted above, respondent properly
mai |l ed the statutory notice of deficiency to the
petitioners’ |ast known address on July 29, 2004.

* * * Respondent is entitled to rely upon presunptions
of official regularity and delivery where the record
reflects proper mailing of the statutory notice of
deficiency. * * * There is no evidence that the
statutory notice of deficiency was returned to the
Service, nor have the petitioners ever denied its

recei pt. Thus, the presunptions of official regularity
and delivery have not been rebutted. * * *
Accordingly, Settlement O ficer Chapman properly
determ ned that the petitioner[s] [were] precluded from
di sputing the underlying tax liability under section
6330(c)(2)(B)

Petitioners filed a Response to respondent’s notion. In
t heir Response, petitioners continue to focus on the underlying
tax liability, but they do not deny receipt of the July 29, 2004
noti ce of deficiency.

Heari ng on Respondent’s Mtion For Summary Judgnent

M's. Manousos and counsel for respondent appeared at the
heari ng on respondent’s Mdtion For Summary Judgnent. At the
hearing, Ms. Manousos stated that petitioners were unable to
specifically recall whether or not they had received the July 29,

2004 notice of deficiency.
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Di scussi on

Summuary Judgment

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the |legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be
rendered as a matter of law.” Rule 121(a) and (Db).

After carefully reviewing the record, we are satisfied that
there is no genuine issue as to any material fact, and a decision
may be rendered as a matter of law. Accordingly, we shall grant
respondent’s Mdtion For Summary Judgnent, as suppl enent ed.

Respondent’s Proposed Levy

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by levy until the person has been given
notice and the opportunity for an adm nistrative review of the
matter (in the formof an Appeals Ofice hearing) and, if
dissatisfied, with judicial review of the admnistrative

det er mi nati on. See Davis v. Commi ssioner, 115 T.C. 35, 37

(2000); Goza v. Conm ssioner, 114 T.C 176, 179 (2000).
Section 6330(c) prescribes the matters that a person may

raise at an Appeals Ofice hearing. In sum section 6330(c)



- 8 -
provi des that a person may raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner's
i ntended coll ection action, and possible alternative neans of
collection. Section 6330(c)(2)(B) provides that the existence
and anount of the underlying tax liability can be contested at an
Appeals Ofice hearing only if the person did not receive a
notice of deficiency for the tax in question or did not otherw se
have an earlier opportunity to dispute the tax liability. See

Sego v. Comm ssioner, 114 T.C. 604, 609 (2000); CGoza V.

Commi ssi oner, supra. Section 6330(d) provides for judicial

review of the adm nistrative determ nation

In the present case, petitioners seek only to challenge the
exi stence or anount of their underlying liability for 2002.
However, petitioners are legally precluded fromdoing so if they
received the July 29, 2004 notice of deficiency and chose not to
contest respondent’s determnation by filing a petition for
redetermnation with this Court. Sec. 6330(c)(2)(B)

In this regard, there is nothing in the record to suggest
that petitioners did not receive the July 29, 2004 notice of
deficiency. Indeed, duplicate originals of the notice of
deficiency were nailed to petitioners by certified mail at their
| ast known address, which is also their current address.
Respondent represents that there is nothing in his files to
suggest that either of the notices was returned undelivered to

respondent by the U S. Postal Service. |In addition, petitioners
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have never denied receipt, see Rule 121(d), and Ms. Manousos
candidly admtted at the hearing that petitioners could not
recall whether or not they had received the notice of
deficiency.* Mreover, other notices and |letters, such as the
final notice, the settlenment officer’s correspondence, and the
notice of determnation were all sent to petitioners at the sane
address as the notice of deficiency, and all such notices and
letters were received by petitioners.

In Zenco Engg. Corp. v. Conm ssioner, 75 T.C. 318, 323

(1980), affd. wi thout published opinion 673 F.2d 1332 (7th G
1981), we held that “There is a strong presunption in the |aw
that a properly addressed letter will be delivered, or offered
for delivery, to the addressee.” Further, it is clear that in
general, and in the absence of clear evidence to the contrary,
conpliance wth certified mail procedures raises a presunption of
official regularity in delivery and receipt with respect to

notices sent by the Conmm ssioner. See United States v. Zolla,

724 F.2d 808, 810 (9th Gr. 1984); United States v. Ahrens, 530

F.2d 781, 784-785 (8th G r. 1976); dough v. Comm ssioner, 119

T.C. 183, 187-188 (2002).

4 Respondent’s Mtion For Sunmmary Judgnent, and to a | esser
extent the settlenent officer’s attachnent to the notice of
determ nation, make plain respondent’s view that petitioners did,
in fact, receive the July 29, 2004 notice of deficiency. Thus,
petitioners had every incentive to contest that matter if it were
not factually accurate.
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The foregoing presunptions, coupled with the factors
previ ously discussed, oblige us to conclude that petitioners
received the July 29, 2004 notice of deficiency. As a
consequence, section 6330(c)(2)(B) bars petitioners from
chal | engi ng the exi stence or anount of their outstanding

l[tability for 2002. See Bailey v. Comm ssioner, T.C Meno. 2005-

241.

Concl usi on

Petitioners have failed to nake a valid challenge to the
appropri ateness of respondent’s intended collection action, offer
an alternative neans of collection, or raise a spousal defense.
See Rule 331(b)(4) (“Any issue not raised in the assignnents of
error shall be deened to be conceded.”). |In the absence of a
valid issue for review, we conclude that respondent is entitled
to judgnent as a matter of |aw sustaining the Cctober 4, 2006
notice of determ nation. Accordingly, we shall grant
respondent’s Mdtion For Summary Judgnent, as suppl enented, and
t hereby sustain the determ nation of the Appeals Ofice
permtting respondent to proceed with collection for 2002.

To give effect to the foregoing,

An order granting respondent’s

Mbtion For Sunmary Judgnent, as

suppl enent ed, and deci sion for

respondent will be entered.




