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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! The decision to be entered

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue,

and al |

Rul e references are to the Tax Court Rules of Practice

and Procedur e.
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is not reviewable by any other court, and this opinion should not
be cited as authority.

Respondent determ ned a deficiency of $5,051 in petitioners’
Federal inconme tax and the accuracy-rel ated penalty under section
6662(a) in the anount of $1,010 for 2001.

After concessions by respondent, the issues for decision
are: (1) Whether WlliamH Mnsel, Jr. (petitioner) realized
income in the receipt of $13,500 in conm ssion paynents from an
aut onobi | e deal ership during 2001, and (2) whether petitioners
are liable for the accuracy-related penalty under section
6662(a) . 2

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are made a part hereof.
Petitioners’ |legal residence at the tinme the petition was filed
was Pel ham Al abana.

Petitioner was an office finance manager for a car
deal ership located at Prattville, Alabama. Hi's incone fromthat
activity consisted of comm ssions from sales of notor vehicles
based on a percentage of what he referred to as “front-end

profits” and a percentage of what he also referred to as “back-

2At trial, respondent conceded two adjustnents in the notice
of deficiency: A $1,028 inconme determ nation for the refund of
State inconme taxes and a $704 interest incone adjustnment from
Arcadia, a financial institution. Another concession was nmade by
respondent during the trial relating to the conm ssions, and that
concession is addressed in the consideration of that issue.
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end profits”. He described the “back-end profits” as relating to
purchases by car owners of extended warranties, credit life

i nsurance, and “gap” insurance (the nature of which was not
described). Petitioner also advertised in newspapers for his
services in obtaining approvals for car | oans.

The principal issue in this case is with regard to $13, 500
in commssions paid to petitioner by the car dealer, Victory
Motors, during 2001. Petitioner’s engagenment with that
deal ership was for about 2 nonths that year. |In that tine
peri od, petitioner received $13,500 in comm ssion paynments from
Victory Motors. For sone tine, petitioner had encountered
difficulties in having his earned conm ssions paid to him and,
after approximately 2 nonths in 2001, petitioner termnated his
relationship with Victory Mdtors and went to work for another
autonobil e dealer. At the tinme he left, petitioner had received
a total of $13,500 in commissions fromVictory Mdtors. No
further conm ssions were paid by Victory Motors to petitioner.

On their joint Federal incone tax return for 2001,
petitioners did not include or report as income the $13,500 in
conmi ssions petitioner received that year. |In the notice of
deficiency, respondent determ ned that the conmm ssions
constituted gross incone. Respondent also determ ned that these
comm ssions represented sel f-enpl oynent incone, and the

deficiency included $362 as sel f-enpl oynent taxes under section
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1401. Victory Motors al so considered the $13,500 in conmm ssions
as sel f-enploynent incone and issued to petitioner Form 1099-
M SC, M scel | aneous Incone. No Federal incone taxes or self-
enpl oynment taxes were withheld by Victory Mdtors.

At trial, respondent conceded that petitioner was not self-
enpl oyed but rather was an enpl oyee of Victory Mtors, a position
contrary to the determnation in the notice of deficiency and
al so contrary to how petitioner and Victory Mdtors viewed their
rel ati onship. Respondent’s position at trial was that petitioner
was an enpl oyee of Victory Mdtors, and, as such, the paynents
constituted wage or salary incone. Respondent did not nove to
assert an increased deficiency to account for FICA taxes on the
paynments petitioner received and conceded that the limtations
period barred respondent from maki ng an assessnent for such
t axes.

Petitioner contends that the paynents of $13,500 he received
did not constitute incone and were nerely advances he received
fromVictory Mdtors, subject to adjustnent at some point when he
and the managenent at Victory Mdtors would neet and finally
settle or close the arrangenent. Thus, petitioner contends the
$13,500 he received in 2001 was nerely an advance and was not
i ncome. However, no evidence was offered to establish that
petitioner and Victory Mdtors were contenplating any neeting to

settle petitioner’s arrangenent. At the tine of trial, nore than
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4 years had passed since petitioner left Victory Mdtors. The
Court has not been persuaded that the rel ationship between
petitioner and Victory Mtors continued to exist beyond 2001.
The Court, accordingly, concludes that, at the tinme petitioner
left Victory Motors in approximately March 2001, both he and
Victory Motors considered the arrangenent concl uded, and,
accordingly, both parties considered the $13,500 as conpensation
for petitioner’s services that year. The $13,500, therefore,
constitutes gross incone and was includable in petitioner’s
i ncone for 2001.

Petitioner also contends that Victory Mdtors wthheld inconme
taxes on his comm ssions, and those w thhol di ngs were never
remtted to the IRS. The Court rejects that argunent. The Form
1099-M SC offered into evidence does not show any i ncone taxes
wi t hhel d. Moreover, copies of the checks for the paynents to
petitioner were offered in evidence, and those checks total
preci sely $13,500. There are no notational references on the
checks of incone tax wi thholdings. This Court noted in Anderson

v. Comm ssioner, T.C Meno. 2003-112, that, whether the taxpayer

was sel f-enpl oyed or an enployee, “the fact remains that nothing
was Wi thheld fromwhat they paid hinf, and held that the gross
anounts received by the taxpayer were subject to tax in their
entirety, with no credit for w thholdings. Section 3509(d)(1)

specifically provides that the enployee’ s liability for incone
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tax shall not be affected by the assessnment or collection of any
tax determ ned agai nst the enployer under section 3509. To quote

Lucas v. Commi ssioner, T.C. Meno. 2000-14: “In other words, the

enpl oyee remains fully liable for inconme tax arising fromthe
recei pt of gross wages. * * * Therefore, even though N&M
m scl assified petitioner as an independent contractor, petitioner
is liable for incone tax for the year in issue.” The Court,
therefore, rejects petitioner’s argunent. The Court further
notes that, even if Federal inconme taxes were w thheld but never
remtted, petitioner would not be relieved of the obligation to
pay Federal incone taxes on the paynents to him

The final issue is whether petitioner is |liable for the
accuracy-rel ated penalty under section 6662(a) for negligence or
disregard of rules or regulations for the year 2001. Section
6662(a) provides that, if it is applicable to any portion of an
under paynment in taxes, there shall be added to the tax an anount
equal to 20 percent of the portion of the underpaynent to which
section 6662 applies. Section 6662(b)(1) provides that section
6662 shall apply to any underpaynent attributable to negligence
or disregard of rules or regul ations.

Section 6662(c) provides that the term “negligence” includes
any failure to make a reasonable attenpt to conply with the
provi sions of the Internal Revenue | aws, and the term “di sregard”

i ncl udes any carel ess, reckless, or intentional disregard of
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rules or regulations. Negligence is the |lack of due care or
failure to do what a reasonable and ordinarily prudent person

woul d do under the circunstances. See Neely v. Conmi ssioner, 85

T.C. 934, 947 (1985). Under section 6664(c), no penalty shall be
i nposed under section 6662(a) with respect to any portion of an
underpaynent if it is shown that there was a reasonabl e cause for
such portion and that the taxpayer acted in good faith with
respect to such portion. The determ nation of whether a taxpayer
acted with reasonabl e cause and in good faith depends upon the
facts and circunstances of each particular case. See sec.
1.6664-4(b) (1), Income Tax Regs. Relevant factors include the
taxpayer’s efforts to assess his or her proper tax liability, the
know edge and experience of the taxpayer, and reliance on the

advi ce of a professional, such as an accountant. See Drummobnd v.

Comm ssioner, T.C Meno. 1997-71, affd. in part and revd. in part

wi t hout published opinion 155 F.3d 558 (4th Cr. 1998). However,
the nost inportant factor is the extent of the taxpayer’s effort
to determne the taxpayer’s proper tax liability. See sec.

1. 6664-4(b) (1), Incone Tax Regs. An honest m sunderstandi ng of
fact or law that is reasonable in light of the experience,

know edge, and education of the taxpayer may indicate reasonable

cause and good faith. See Reny v. Conm ssioner, T.C Meno. 1997-

72.
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Petitioner contends that he continuously experienced
difficulties in getting paid for his services for Victory Mtors.
He argued that the Form 1099-M SC was “bogus”. These and ot her
factors undoubtedly pronpted petitioner to termnate his
relationship with that dealer. The Court is satisfied from
petitioner’s testinony that, when he left Victory Mtors, he
consi dered the $13,500 in paynents as final, and that no ot her
paynments would be forthcomng. It is only reasonable to concl ude
that, at the close of 2001, petitioner would receive no
addi tional paynents fromVictory Mditors, and no attenpts, |ega
or otherw se, were pursued by himto resune his enploynent with
that dealer or to collect what he considered to be owing to him
For all practical purposes, petitioner did not consider the
relationship with Victory Mdtors as continuing, nor did he have
any reasonabl e expectation that further paynents woul d be
forthcom ng. Moreover, petitioner knew these paynents
constituted incone and al so knew that no incone taxes had been
wi thhel d on these paynments. Therefore, inposition of the section
6662(a) penalty in this case is justified, and, therefore,
respondent is sustained.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered




under Rul e 155.




