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VEMORANDUM OPI NI ON

VELLS, Judge: This matter is before the Court on
respondent’s notion for summary judgnent pursuant to Rule 121,
filed February 27, 2008, and respondent’s notion for penalty

pursuant to section 6673, also filed February 27, 2008.! The

IUnl ess otherwise indicated, all Rule references are to the
(continued. . .)
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i ssues we nust decide are: (1) Whether respondent’s Appeal s

O fice abused its discretion in determning to proceed with the
collection of petitioner’s tax liability for taxable year 2000,

and (2) whether the Court should inpose a penalty under section
6673. For the reasons stated below, we shall grant respondent’s
not i ons.

Backgr ound

At the tinme of filing the petition, petitioner resided in
South Carolina. On May 17, 2004, respondent nmailed a notice of
deficiency to petitioner for the taxable year 2000. 1In the
noti ce of deficiency, respondent determ ned a deficiency in
income tax attributable to petitioner’s failure to report
nonenpl oyee conpensation, an | RA distribution, and interest
income. Respondent also determ ned that petitioner was |iable
for additions to tax under section 6651(a)(1l) (failure to file a
return) and section 6654(a) (failure to pay estimated tax). On
Cct ober 12, 2004, petitioner filed a petition for redeterm nation
with the Court. On January 7, 2005, the Court entered an Order
of Dismssal for Lack of Jurisdiction on the ground that the

petition was not tinely filed.?

Y(...continued)
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as amended.

2Petitioner’s notion to vacate was subsequently deni ed by
this Court, and petitioner’s appeal to the Court of Appeals for
(continued. . .)
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On May 23, 2005, respondent nailed to petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
Under Section 6330 regarding his unpaid tax for 2000. On or
about June 14, 2005, petitioner tinely submtted to respondent a
Form 12153, Request for a Collection Due Process Hearing.
Petitioner’s request stated: “I request collection alternatives
i ncluding O C and paynent schedule. Collection actions are
i nappropriate. Procedural defects by the IRS exist.”

By |etter dated Septenber 12, 2005, respondent’s Appeal s
Ofice in Charlotte, North Carolina, informed petitioner that his
case was assigned to that office for consideration and that the
review woul d proceed by tel ephone, mail, and/or personal
interview By letter dated Septenber 15, 2005, petitioner
informed the Appeals Ofice that “we request a personal
i nterview hearing, and do not wi sh to conduct this
interview hearing via telephone.” By letter dated Cctober 24,
2005, Appeals Oficer K Keeley (Appeals Oficer Keeley) inforned
petitioner that she had received his request for a hearing, that
“Itens that you nentioned in your previous correspondences are
items that * * * are frivolous or groundless, or * * * are noral,
religious, political, constitutional, conscientious, or simlar

grounds”. Appeals Oficer Keeley advised petitioner that he was

2(...continued)
the Fourth Crcuit was ultimately dism ssed for failure to
pr osecut e.
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not entitled to a face-to-face hearing on the basis of the itens
set forth in his request for a section 6330 hearing. Appeals
Oficer Keeley further informed petitioner that she was
schedul ing a conference for himon Novenber 21, 2005, and that
petitioner should submt a collection information statenent and
denonstrate that he was current in all Federal tax return filings
and deposit requirenents before the hearing.?

By |etter dated Novenmber 2, 2005, petitioner again asserted
that he wanted to discuss collection alternatives and that he
wanted to bring all required docunents to a face-to-face hearing.
The parties subsequently exchanged additional correspondence
debati ng whether petitioner was entitled to a face-to-face
heari ng.

On January 27, 2006, respondent sent to petitioner a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 determning that it was appropriate to proceed
with the proposed levy. On February 24, 2006, petitioner filed a

petition for lien or levy action with the Court. Petitioner

SAppeal s Oficer Keeley repeatedly advised petitioner that
the Internal Revenue Manual (IRM requires that he be in
conpliance wwth current filing and paying obligations in order to
be eligible for any collection alternatives. See, e.g.,

McCorkle v. Commi ssioner, T.C Meno. 2003-34 (the Comm ssioner
properly rejected a proposed installnent agreement because, as of
the date of the notice of determ nation, the taxpayer had not
filed a 2001 return and had not fully paid her 2001 i ncone
taxes). IRMpt. 5.8.3.4.1 (Sept. 1, 2005) (offer-in-conpromse);
IRM pt. 5.14.1.5.1 (July 12, 2005) (installment agreenent).
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stated that he was denied a proper adm nistrative hearing under
section 6330. On May 10, 2006, respondent filed a notion for
summary judgnent (the first notion for summary judgnent) and a
separate notion for penalty pursuant to section 6673.
I n denying respondent’s first notion for summary judgnent,

we concl uded that “Appeals Oficer Keeley acted prematurely in
| abeling as frivolous and groundl ess the issues raised in
petitioner’s hearing request”, given that a failure to pay
penalty of $805.77, assessed Cctober 4, 2004, was not included in
the notice of deficiency dated May 17, 2004.4 W renmanded the
instant case for further adm nistrative proceedi ngs before a new
Appeal s of ficer who had no prior involvenent with the matter and
ordered that petitioner be afforded a face-to-face hearing
pursuant to section 6330. Additionally, we ordered the new
Appeal s officer to verify that respondent properly assessed an
addition to tax for failure to pay under section 6651(a)(2) for
2000. Petitioner was al so warned of the potential for penalties:

In remanding this case, we add a strong word

of caution to petitioner who has been | ess

than revealing in his dealings wth the Appeal s

Ofice and the Court. W rem nd petitioner

that he nust be current in his Federal tax

obl i gations, see, e.g., sec. 6012(a), in order

to make an offer-in-conpromse or to qualify

for an installment agreenent. |In addition,

petitioner should be prepared to submt to the

Appeal s Ofice conplete and accurate financi al
information in support of a collection

“‘Respondent conceded this point at the hearing on that
summary judgnent notion.
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alternative. Should the Court subsequently
determ ne that petitioner used these proceedi ngs
primarily for purposes of delay and/or to advance
frivol ous and groundl ess argunents, the Court

wll strongly consider inposing a penalty on
petitioner pursuant to section 6673(a). See
Pierson v. Comm ssioner, 115 T.C. 576 (2000).

Upon remand, the case was assigned to Appeals Settl enment
Oficer Pat McCall (Settlenment O ficer MCall), an inpartial
officer with no previous involvenent with the unpaid taxes. On
Septenber 6, 2006, Settlenent O ficer McCall held a face-to-face
hearing with petitioner. Petitioner appeared for the conference
with Robert Carkson (M. Carkson), his alleged
“representative”, and three other individuals (two all eged expert
W t nesses who were “to testify and prove * * * [petitioner’s]
case” and an “assistant”). M. Carkson insisted that all four
i ndi viduals be allowed in the hearing with petitioner but was
repeatedly advised that petitioner could bring only two
individuals into the conference.® Utimtely, petitioner

selected M. d arkson and a second unnaned i ndi vi dual who

M. O arkson was al so advi sed on several occasions that he
was not permtted to represent petitioner, but he continued to
speak, offering only frivol ous taxpayer argunents. W note that
Settlement Oficer McCall did not abuse her discretion in
refusing to allow M. Carkson to represent petitioner, as M.

Cl arkson offered no proof that he was an attorney in good
standing, a certified public accountant, or an enrolled agent in
good standing. See Young v. Conm ssioner, T.C Meno. 2003-6
(third party was not entitled to represent taxpayer in a sec.
6330 hearing because of nonconpliance with Crcular No. 230).

M. Carkson was renoved fromthe courtroomduring the Mar.
17, 2008, trial session of the Court in Colunbia, South Carolina,
pursuant to an order of the Court.
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operated a tape recorder to acconpany petitioner into the hearing
room

During the face-to-face hearing, Settlenment O ficer MCal
infornmed petitioner as foll ows:

[ A] procedural error was identified regarding
the Statutory Notice of Deficiency issued for
the 2000 1040: the Failure to Pay penalty in
t he amount of $805.77, assessed on Cctober 4,
2004, was not properly listed in the Statutory
Notice of Deficiency dated May 17, 2004, and
woul d be abated. No other procedural defects
wer e found.

During the hearing, Settlement O ficer McCall provided
petitioner with the opportunity to produce evidence that he was
current with tax filings and to produce financial information in
support of any collection alternative that he wi shed to rai se.

Al t hough petitioner clained to have rel evant financial
information in his possession, petitioner refused to produce such
informati on wi thout the assistance of his alleged expert

W tnesses. Petitioner was then advised that a suppl enent al
determ nation |etter would be issued, and the conference was

adj our ned.

The suppl enental notice dated Septenber 15, 2006, stated as
fol |l ows:

Appeal s determned to abate the failure to pay
penalty in the anount of $805.77, due to a pro-
cedural error that omtted the penalty on the
Statutory Notice of Deficiency. The [petitioner]
did not file tax returns for 1999, 2003, 2004,

and 2005, and, therefore, is not current with
required tax filings and does not qualify for a
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collection alternative. He also failed to submt
any financial information to the Service. The
proposed | evy is sustained.
On February 27, 2008, respondent filed the notion for
summary judgnent and the notion for penalties pursuant to section

6673.

Di scussi on

Petitioner contends that respondent’s Appeals O fice abused
its discretion in determning to proceed with the collection of
petitioner’s inconme tax liabilities for taxable year 2000.
Specifically, petitioner argues that respondent’s notion for
summary judgnent shoul d be deni ed because respondent woul d not
allow petitioner’s expert wtnesses to testify at the section
6330 hearing before Settlenment O ficer MCall.

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted where there is no genuine issue of material fact and a
deci sion may be rendered as a matter of law. Rule 121(b). The
nmovi ng party bears the burden of proving that there is no genuine
issue of material fact, and factual inferences are viewed in a
Iight nost favorable to the nonnoving party. Craig V.

Comm ssioner, 119 T.C 252, 260 (2002); Dahlstromv.

Conm ssioner, 85 T.C. 812, 821 (1985). The party opposing

summary judgnent nust set forth specific facts that show that a
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genui ne question of material fact exists and may not rely nerely

on allegations or denials in the pleadings. Gant Creek Water

Wrks, Ltd. v. Conmi ssioner, 91 T.C 322, 325 (1988); Casanova

Co. v. Comm ssioner, 87 T.C. 214, 217 (1986).

Section 6330 provides that no | evy may be nmade on any
property or right to property of a person unless the Secretary
first notifies himor her in witing of the right to a hearing
before the Appeals O fice. The Appeals officer nmust verify at
the hearing that the applicable | aws and adm ni strative
procedures have been followed. Sec. 6330(c)(1). At the hearing,
t he person requesting a hearing may raise any rel evant issues
relating to the unpaid tax or the proposed |evy, including
appropriate spousal defenses, challenges to the appropri ateness
of collection actions, and collection alternatives. Sec.
6330(c)(2)(A). The person may chal |l enge the exi stence or anount
of the underlying tax, however, only if he or she did not receive
any statutory notice of deficiency for the tax liability or did
not ot herw se have an opportunity to dispute the tax liability.
Sec. 6330(c)(2)(B)

Where the validity of the underlying tax liability is
properly in issue, the Court will review the matter de novo.
Respondent argues, and the Court agrees, that section
6330(c)(2)(B) precludes petitioner fromchallenging the

underlying tax liabilities for taxable year 2000 because
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petitioner received a notice of deficiency for that year and
failed to tinmely petition this Court. Accordingly, the validity
of the underlying tax is not properly in issue, and the Court
will review respondent’s adm nistrative determ nation for abuse

of discretion. See Sego v. Conmi ssioner, 114 T.C. 604, 610

(2000); Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000).

As to petitioner’s claimthat he is entitled to cal
W tnesses at a face-to-face hearing, this Court has noted on a
nunber of occasions that hearings conducted under section 6330
are informal proceedings, not formal adjudications. Katz v.

Comm ssioner, 115 T.C 329, 337 (2000); Davis v. Conm Ssioner,

115 T.C. 35, 41 (2000). There inheres no right to subpoena
W t nesses and docunents in connection with section 6330 heari ngs.

Nestor v. Conmi ssioner, 118 T.C. 162, 166-167 (2002); Davis v.

Conmmi ssi oner, supra at 41-42; see sec. 301.6330-1(d)(2), QA-D6,
Proced. & Adm n. Regs.

Petitioner did not avail hinself of the opportunity afforded
to himat the hearing to produce evidence that he was current
with tax filings, and he failed to produce any fi nanci al
information for consideration. Accordingly, we hold that no
genui ne issue of material fact exists requiring trial and that
respondent is entitled to sunmary judgnment. Consequently, we

concl ude that respondent’s Appeals Ofice did not abuse its
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di scretion in determning that respondent nmay proceed with the
collection of petitioner’s tax liabilities.

Respondent requests that the Court require petitioner to pay
a penalty pursuant to section 6673(a)(1). Section 6673(a)(1)
aut horizes the Court to require a taxpayer to pay to the United
States a penalty in an anmount not to exceed $25, 000 whenever it
appears to the Court, inter alia, that a proceeding before it was
instituted or maintained primarily for delay, or that the
taxpayer’s position in such a proceeding is frivolous or
groundl ess. See sec. 6673(a)(1)(A) and (B)

In Pierson v. Conmm ssioner, 115 T.C. 576, 581 (2000), we

i ssued an unequi vocal warning to taxpayers concerning the
i nposition of a penalty under section 6673(a) on those taxpayers
who abuse the protections afforded by sections 6320 and 6330 by
instituting or maintaining actions under those sections primarily
for delay or by taking frivolous or groundless positions in such
actions.®

We believe petitioner advances frivol ous and/ or groundl ess
contentions, argunents, and requests prinmarily for delay and in
direct contravention of the above-quoted warnings given to him by

the Court, thereby causing the Court to waste its limted

Respondent advi sed petitioner by letter dated Dec. 3, 2007,
t hat respondent intended to file a notion for penalty pursuant to
sec. 6673, and quoted therein our July 7, 2006, order cautioning
petitioner as to the possible inposition of a sec. 6673 penalty.
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resources. Consequently, we shall inpose a penalty of $5,000 on
petitioner pursuant to section 6673(a)(1).

We have considered all of petitioner’s statenents,
contentions, argunents, and requests that are not discussed
herein and find them unnecessary to reach, w thout nerit, or
irrel evant.

On the basis of the record before us, we shall grant each of
respondent’s notions.

To reflect the foregoing,

An appropriate order and

decision will be entered.




