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MVEMORANDUM OPI NI ON

DAWSON, Judge: Respondent issued a Notice of Determ nation
Concerning Coll ection Action(s) Under Section 6320 and/ or 6330
(notice of determnation) with respect to a final notice of

intent to levy to collect petitioners’ unpaid Federal incone
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t axes assessed for 2004 and 2005.' |In response, petitioners
tinely filed a petition pursuant to section 6330(d) seeking a
revi ew of respondent’s determ nations.

The issues for decision are:

(1) Whether respondent’s Appeals officer obtained
verification that requirenments of any applicable |aw or
adm ni strative procedure were nmet as required by section
6330(c)(1); specifically whether codes on conputerized records
verify that the Internal Revenue Service (IRS) properly assessed
petitioners’ Federal incone taxes for 2004 and 2005 w t hout
sendi ng petitioners notices of deficiency; petitioners deny
signing and filing waivers of restrictions on assessnment of the
taxes, and there are no waivers signed by petitioners agreeing to
t he assessnents in the IRS records;

(2) if the Appeals officer did not obtain verification that
taxes were properly assessed, whether the case should be renmanded
to the Appeals O fice to obtain the purported waivers;

(3) if the case is not renmanded, whether respondent has net
hi s burden of proving that petitioners waived the restrictions on

assessnments and the taxes were validly assessed; and

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended.
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(4) if the taxes were properly assessed, whether
respondent’ s settlenment officer abused her discretion in denying
petitioners’ request for an offer-in-conpromse (QOCQC).

Backgr ound

Sonme of the facts and exhibits have been stipulated and are
so found. The stipulation of facts and the suppl enent al
stipulation with attached exhibits are incorporated herein by
this reference.

Petitioners James Marlow (M. Marlow) and Cathy Marlow (Ms.
Marl ow) resided in Tennessee when they filed their petition
appeal i ng respondent’s notice of determ nation.

M. Marlow has a third grade education, and Ms. Mrlow has
a seventh grade education. For many years M. Marlow was in the
busi ness of renoving and hauling waste materials fromrural
Appal achi an coal fields. He owned and operated the trucks used in
his business. M. Mrlow closed his business and retired in
Sept enber 2007 because of serious health problens. Presently, at
age 67, his only inconme is his Social Security benefit of
approxi mately $1,500 a nont h.

Petitioners tinely filed their joint Federal incone tax
returns for 2004 and 2005. The returns were prepared by their
tax preparer J and J Accountants. Petitioners provided the
return preparer with their receipts, cancel ed checks, and ot her

information. On April 23, 2006, a fire destroyed petitioners’
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residence along with all of their furniture, personal property,
and busi ness records.

The I RS sel ected petitioners’ 2005 inconme tax return for
exam nation. On February 15, 2007, Revenue Agent Karen Jackson
(RA Jackson) sent petitioners a notice proposing to audit their
2005 return. On March 5, 2007, RA Jackson net with M. Marlow at
the office of Vicki Mayes (Ms. Mayes), petitioners’ agent, for
the purpose of auditing petitioners’ 2005 return. Ms. Marl ow
did not attend the neeting. Although the audit notice was
limted to the 2005 return, RA Jackson expanded the audit to
i nclude petitioners’ 2004 return.

The I RS maintains an electronic version of RA Jackson’'s
wor kpapers rel ated to her exam nation of petitioners’ 2004 and
2005 returns. The certified copy of the electronic version of RA
Jackson’ s workpapers, provided to the Court on March 30, 2009,

i ncludes a Form 4318, Exam nation Wrkpapers | ndex; a Form 9984,
Exam ning Oficer’s Activity Record; notes; workpapers; |ead
sheets; and copies of two Forns 4549, Inconme Tax Exam nation
Changes, show ng RA Jackson’s changes to petitioners’ 2004 and
2005 returns.

RA Jackson’s interview summary in her workpapers indicates,
inter alia, that petitioners had not used Form 2848, Power of
Attorney and Decl aration of Representative, to grant Ms. Mayes a

power of attorney. RA Jackson asked Ms. Mayes to conplete a Form
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2848. M. WMarlow took the conpleted Form 2848 to Ms. Marl ow for
her signature and was to fax the Form 2848 to RA Jackson’s
office. M. Marlow provided oral information about his business
and busi ness practices during 2005 and stated that he was not
aware of any errors on his 2005 return; he and RA Jackson
di scussed specific itens on the 2005 return. RA Jackson nade
changes to petitioners’ 2004 return by applying the percentages
of the adjustnents to itens for 2005 to the itens for 2004. She
gave M. Marlow the opportunity to collect information for that
year and to schedul e anot her neeting.

RA Jackson’s workpaper titled “Marl ow 1040 Collectibility”
i ndi cates that she considered collectibility for purposes of
determ ning the scope of the audit. She discussed install nent
agreenent procedures and offer-in-conprom se procedures with M.
Mar|l ow but could not initiate an install ment agreenent because
the time it would take petitioners to pay the liabilities was
| onger than she was authorized to approve. After RA Jackson
returned to her office followng the neeting with M. Marlow, she
received a tel ephone call fromMs. Mrlow to di scuss possible
paynment options. RA Jackson told Ms. Marlow that she would send
the appropriate forns and publications and offered to assi st
petitioners in preparing the fornms. She suggested that
petitioners conme to the IRS wal k-in office to prepare the forns

and gave Ms. Marlow her office address.
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RA Jackson customarily records her exam nation activities
and summaries on a Form 9984. The Form 9984 in the certified
copy of RA Jackson’s workpapers shows the follow ng information
about her neeting with M. Marlow on March 5, 2007:

Met with the TP had the initial interview, reviewed

records, and issued the report. TP will nmeet with his

wife and return by 03/13/07. Went over appeal rights

and Privacy Act. TP cannot pay-agreed to send him

publications on paynent. Received phone call from

TP(W we discussed paynent options and told her | was

sendi ng publicati ons.

The Form 9984 indicates that on March 6, 2007, RA Jackson sent
publications to petitioners. There is no entry on RA Jackson’s
Form 9984 for March 13, 2007, the date Forns 4549 signed by
petitioners were to be returned to her. The only entry on RA
Jackson’s Form 9984 after the March 6 entry is the last entry
dated March 14, 2007, which reads “Closed to GU w t hout any
reference to Forns 4549.

| f RA Jackson does not receive a signed Form 4549 after she
conpletes an audit, she either prepares a 30-day letter or
t el ephones the taxpayers and asks if they would |like to have a
supervi sory conference. RA Jackson normally docunents such
actions on the Form 9984, and there are no entries on RA
Jackson’s Form 9984 to indicate she took either action with
respect to petitioners’ 2004 and 2005 defi ci enci es.

However, neither are there any entries on the Form 9984

indicating (1) that RA Jackson ever received Forns 4549 from
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petitioners, signed or unsigned; (2) that M. Marlow and/or Ms.
Mar | ow si gned Fornms 4549 agreeing that additional taxes were owed
for 2004 and 2005; or (3) that M. Marlow or Ms. Mrlow agreed
on Forms 4549, Fornms 870, Waiver of Restrictions on Assessnent
and Col |l ection of Deficiency in Tax and Acceptance of
Overassessnent, or in any other witing to waive the restrictions
on the assessnents of the deficiencies.

RA Jackson often does not record the receipt of a signed
Form 4549 on the Form 9984 because she believes that the signed
Form 4549 in the file docunents its receipt. Unfortunately,
there are no Fornms 4549 signed by petitioners in petitioners’
file. Moreover, the two Fornms 4549 showi ng changes to
petitioners’ 2004 and 2005 returns that are included in the
certified copy of RA Jackson’s workpapers (the workpaper Forns
4549) were not prepared by RA Jackson at the tine of the
exam nation of petitioners’ 2004 and 2005 returns and are not
actual copies of the Forns 4549 she prepared at the concl usion of
the examnation. This is evidenced by the follow ng facts:

First, RA Jackson’s signature does not appear anywhere on the
wor kpaper Formnms 4549, and her nanme is typed on the workpaper
Forms 4549 where the exami ning officer’s signature shoul d appear;
second, RA Jackson prepared the Forns 4549 for 2004 and 2005 and
gave themto M. Marlow on March 5, 2007, when she concl uded her

exam nation, but the workpaper Forns 4549 are dated March 13,
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2007; and third (and nost telling), the workpaper Forns 4549
coul d not have been prepared on March 5 or 13, 2007, because the
wor kpaper Fornms 4549 are | abel ed “Form 4549 (Rev. 3-2008)” and,
thus, were not in use until March 2008.

RA Jackson cl osed petitioners’ case and sent it to her
general manager for review and approval on March 14, 2007. RA
Jackson’ s general manager did not testify at trial, and nothing
in the record reveals any action he may have taken regarding the
assessnents of petitioners’ deficiencies for 2004 and 2005.

Wen a case is closed, the revenue agent’s group manager
sends the file forward for further processing using a Form 3210,
Docunment Transmttal. |If a case is closed as agreed, the case is
sent to Central Case Processing (CCP) for assessnent. |If a case
is closed as unagreed, the case is sent to Technical Services.

The I RS maintains a system known as the Exam nation Returns
Control System (ERCS) to control exam nation inventory and
docunent the audit trail of a case. ERCS status 51 indicates the
case is in transit to CCP for assessnent. ERCS status 21
indicates that the case is being sent to Technical Services. The
ERCS will al so show when the tax exam ner returns the case file
to the revenue agent’s group because the Form 4549 is not
properly executed. The record does not identify the status of

such an acti on.



- 9 -

Before a case is sent fromthe revenue agent to CCP, the
revenue agent’s general manager reviews the file to nmake sure
t hat signed agreenents are in the file, and he will docunent on
Form 9984, either in handwiting or by other notation, that he
reviewed the file and submitted it to the CCP group for
processing. The Form 9984 does not include a handwitten or
ot her notation from RA Jackson’ s general manager indicating that
he reviewed signed Forns 4549 and submtted the file for
processi ng. Respondent did not produce the Form 3210 sendi ng
petitioners’ file to CCP for processing.

When an agreed closed case is received in CCP, it is
assigned to a tax exam ner, who nust verify that there is a
signed Form 4549 in the case file and check the figures on the
docunents. |If a tax exam ner determ nes that the Form 4549 is
not properly executed, CCP returns the case file to the revenue
agent’s group. No tax examner testified that he or she verified
that the Fornms 4549 in the case file were signed by petitioners.

The ERCS report for petitioners’ account shows that
petitioners’ 2004 and 2005 case was initially closed as agreed
with status 51 but |ater changed to status 53 as speci al
interest; at the sane tine it was updated to status 53, it was
al so assigned to a tax exam ner; and then again 5 days later it
went into Status 90, which is closed. The record does not

expl ai n what status 53 special interest neans.
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Respondent did not issue petitioners a notice of deficiency
for 2004 or 2005. On April 16, 2007, the I RS assessed additional
taxes of $18,913 for 2004 and $16, 720 for 2005. The assessed
amount of $16, 720 for 2005 varies fromthe 2005 proposed
assessment anount of $16, 733 |isted by RA Jackson on the
wor kpaper Form 4549.

On July 9, 2007, approximately 4 nonths after the audit
exam nation, respondent sent petitioners a Final Notice of Intent
to Levy and Notice of Your Right to a Hearing for 2004 and 2005.
Petitioners then sought assistance fromthe Legal A d Society of
M ddl e Tennessee and the Cunberl ands. Their counsel, Mary
Mchelle Gllum (Ms. Gllun), represented themduring their CDP
heari ng.

M. Marlow explained to Ms. GIllumthat he believed
petitioners had paid all taxes owed for 2004 and 2005 but that he
could not prove he was entitled to deductions disall owed during
the audit because his records had been destroyed in the fire. He
hoped that Ms. G llumcould help them conprom se the liabilities
because they could not afford to pay the assessed taxes.

On July 25, 2007, Ms. Gllumtinely submtted on
petitioners’ behalf a request for a face-to-face CDP hearing
chal I enging their 2004 and 2005 tax liabilities. In the request,
petitioners’ counsel stated that petitioners had not received

statutory notices of deficiency and had not had an opportunity to
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di scuss the tax liabilities with Appeals and asserted that they
qualified for a collection alternative, such as currently not
collectible status. In the letter attached to the request,
petitioners’ counsel reiterated that petitioners had not received
any notices of deficiency and that the exam ner had nmade errors
and unreasonabl e assunpti ons about petitioners’ self-enploynent
i ncone and expenses.

Petitioners’ case was assigned to Settlement Oficer Suzanne
Magee (SO Magee). SO Magee infornmed Ms. Gllumin a letter dated
Cct ober 3, 2007, that the hearing would be a tel ephone conference
on Novenber 6, 2007. She stated that petitioners were not
entitled to a face-to-face hearing because they did not qualify
for any collection alternatives. Additionally, she stated that
she could not consider the underlying tax liabilities because
petitioners had agreed to additional inconme tax assessnents for
2004 and 2005 “by signing Form 870 on March 13, 2007.”

On Cctober 30, 2007, SO Magee requested petitioners’ 2004
and 2005 tax returns but at that tinme did not request the
admnistrative files for those years. Subsequently, SO Magee
schedul ed and held a face-to-face hearing on Novenber 5, 2007.

Bef ore she held the CDP hearing, SO Magee reviewed the conputer
files of petitioners’ 2004 and 2005 accounts.

At the CDP hearing Ms. Gllum stated that petitioners would

not be challenging the liabilities because they had | ost al



- 12 -

their docunments in the fire. She said that petitioners did not
believe they had signed forns agreeing to additional taxes and
requested that SO Magee provi de copies of any forns that were
signed by petitioners. SO Magee said she did not have copies of
the fornms but had requested them She explained that the
conputer indicated that the petitioners had signed Forns 870 for
2004 and 2005. She said that if she received copies of the
agreenents to the assessnents signed by petitioners, she would
forward themto petitioners’ counsel. No agreenents to the
assessnents signed by petitioners were ever provided to
petitioners’ counsel.

At the CDP hearing petitioners’ counsel submtted on their
behal f (1) Form 656, O fer In Conprom se, offering to settle al
of petitioners’ tax debts for 2004 and 2005 (al so including
2006), for $6,232.34,(2) Form 656-A, Application for Wiver of
Filing Fee and Paynent, (3) Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vidual s, and (4) financial information supporting itens
listed on the From 433-A. SO Magee rejected petitioners’ QC.

On June 30, 2008, respondent’s Appeals Ofice issued the
notice to petitioners determning that their financial condition
rendered the proposed | evy action inappropriate and, therefore,
t he accounts would be placed in currently not collectible status.

SO Magee stated in the attachnment to the determ nation notice
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that she had verified that the IRS followed all requirenents of
applicable | aw and adm ni strative procedure and that the records
showed that petitioners had agreed to the additional assessnents.
She stated that she had verified through transcript anal ysis that
the assessnents were made pursuant to section 6201. She stated
that she had “verified posting of TC 520 for the correct date on
all periods |listed on the CDP hearing request per review of
conputer transcripts which neans the | evy action has been
suspended and the collection period allowed by statute to coll ect
t hese taxes has been suspended by the appropriate conputer codes
for the tax periods at issue.” SO Magee stated that since
petitioners had signed the appropriate docunents agreeing with
the additional assessnents during the audit process, they were
barred fromraising the tax liabilities issue in the CDP hearing.
Al t hough petitioners’ counsel had requested copies of the
docunents during the face-to-face CDP hearing, SO Magee stated in
the attachnent to the determ nation notice that petitioners
counsel stated during their conference that petitioners were no
| onger raising the issue of their underlying liabilities in the
hearing. Finally, SO Magee concluded that petitioners’ O C was
not an acceptable collection alternative because their reasonable

collection potential is greater than the anmount offered.
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After respondent’s Appeals Ofice issued the notice of
determ nation, SO Magee requested petitioners’ admnistrative
files, but she never received them

The I RS began searching for the admnistrative files for
2004 and 2005 in late April 2009 or about 3 weeks before the
trial; the files, including the Forns 4549, were never found.
Petitioners’ admnistrative files for 2004 and 2005 are not old
enough to have been destroyed.

Before the trial of this case, RA Jackson asked CCP
personnel to search for petitioners’ admnistrative files, but
they were unable to find them However, she did reviewthe
el ectronic case file.

Laura Fairchild (Ms. Fairchild) is an I RS program anal yst
assigned to the ERCS unit who testified during the trial. She
made a special request for petitioners’ admnistrative files for
2004 and 2005 2 weeks before trial but did not receive them M.
Fairchild admtted that if the IRS had foll owed nornal procedures
it would have petitioners’ admnistrative files with the original
Forms 4549 containing the signed waivers agreeing to the
addi tional assessnents for 2004 and 2005.

Di scussi on

Section 6330 Hearing

Section 6330(a) provides the general rule that no | evy may

be made on any property or right to property of any taxpayer
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unl ess the Secretary has provided 30 days’ advance notice to the
t axpayer of the right to an adm nistrative hearing before the
levy is carried out. |If the taxpayer nmakes a tinely request for
an admnistrative hearing, it is conducted by the I RS Appeal s
Ofice before an inpartial officer. Sec. 6330(b)(1), (3).

The taxpayer may rai se any relevant issue during the
hearing, including appropriate spousal defenses and challenges to
“the appropriateness of collection actions”, and may neke “offers
of collection alternatives, which may include the posting of a
bond, the substitution of other assets, an installnent agreenent,
or an offer-in-conpromse.” Sec. 6330(c)(2)(A). The taxpayer
al so may raise challenges to the existence or anmobunt of the
underlying tax liability if he/she did not receive a notice of
deficiency for that liability or did not otherw se have an
opportunity to dispute it. Sec. 6330(c)(2)(B)

Section 6330(c) (1) requires the Appeals officer to obtain
verification fromthe Secretary that the requirenents of any
applicable law or adm nistrative procedure have been net.

Foll owi ng the hearing, the Appeals O fice issues a notice of
determ nation indicating whether the proposed | evy may proceed.

I n meking the determ nation, the Appeals officer nust take into
consideration the verification obtained under section 6330(c)(1),
i ssues properly raised by the taxpayer, and whether any proposed

coll ection action bal ances the need for the efficient collection
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of taxes with the taxpayer’s legitimate concern that any
collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

Under section 6330(d)(1) the taxpayer may petition this
Court to review the determ nation nade by the Appeals Ofice.
See sec. 301.6330-1(f)(1), Proced. & Adm n. Regs. This Court has
the authority to review an issue arising under the verification
requi renment of section 6330(c)(1l) regardl ess of whether the

taxpayer raised it at the CDP hearing. Hoyle v. Conm ssioner,

131 T.C. 197, 200-203 (2008).

I[1. Verification

As relevant here, applicable law prohibits the IRS from
assessing a deficiency in inconme tax unless either a notice of
deficiency is miiled to the taxpayer at his | ast known address or
t he taxpayer has signed a valid waiver of restrictions on
assessnent of the tax.2? Sec. 6213(a), (d); see al so Manko v.

Comm ssi oner, 126 T.C 195, 200-201 (2006); Freije v.

Comm ssioner, 125 T.C 14, 34-37 (2005).

Taxpayers who have filed a joint Federal income tax return

under section 6013 are treated separately for purposes of

2A notice of deficiency provides taxpayers wth inportant
procedural safeguards by allowi ng them 90 days, or 150 days if
the notice is addressed to a person outside the United States, to
petition this Court for a redeterm nation of the deficiency as a
prerequisite to assessnent. Conmm ssioner v. Shapiro, 424 U. S.
614, 616-617 (1976).
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determning the validity of the assessnent. Dolan v.

Commi ssioner, 44 T.C. 420 (1965). Before assessing an incone tax

deficiency wwth respect to a joint return, the IRS nust send a
notice of deficiency to both spouses at their |ast known address
(or addresses) or each nust sign a waiver of restrictions on
assessnent of the tax. A notice of deficiency sent to one spouse
is ineffective against the other spouse. A waiver signed by one
spouse does not apply to the other spouse, and a valid assessnent
cannot be nade agai nst the spouse who did not sign the waiver.

If a tax can be properly assessed without the issuance of a
statutory notice of deficiency, the | egal and procedural
requi renents that the Appeals officer is required to verify under
section 6330(c)(1) are that a valid assessnent was mnmade, 3 t hat
noti ce and demand was issued, that the liability was not paid,

and that the Final Notice of Intent to Levy and Notice of Your

Right to a Hearing was issued to the taxpayer. Ron Lykins, Inc.

v. Comm ssioner, 133 T.C. __ , _ (2009) (slip op. at 17).

Where the | RS has assessed additional taxes fromdeficiencies in
the tax reported on joint returns, the Appeals officer also nust

obtain verification that either valid notices of deficiency were

3Federal taxes are assessed when they are formally recorded
on a record of assessnent. Sec. 6203. The summary record of
assessnment nmust “provide identification of the taxpayer, the
character of the liability assessed, the taxable period, if
appl i cable, and the anount of the assessnent.” Sec. 301.6203-1,
Proced. & Adm n. Regs.
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sent to the taxpayers at their last known address (or addresses)
or appropriate waivers were signed by each spouse. See Hoyle v.

Conmi ssi oner, supra; Manko v. Conm ssioner, supra at 200-201;

Freije v. Conm ssioner, supra at 34-37. An Appeals officer’s

determ nation to proceed with collection of an assessnent nade
w t hout obtaining verification that proper deficiency procedures
were followed is an error as a matter of law and is therefore an

abuse of discretion. Freije v. Commi ssioner, supra at 36;

Swanson v. Conmi ssioner, 121 T.C. 111, 119 (2003); Kovacevich v.

Conmi ssioner, T.C. Meno. 2009-160; Upchurch v. Conm ssioner, T.C.

Mermo. 2007-181.
Section 6330 does not require that an Appeals officer rely
upon a particular docunent in order to satisfy the verification

requi renment. Sec. 6330(c)(1l); Craig v. Conm ssioner, 119 T.C

252, 262 (2002). Forns 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, contain all the
information requi red under section 301.6203-1, Proced. & Adm n.
Regs., and generally are sufficient verification that the taxes

were assessed and remain unpaid. Jordan v. Comm ssioner, 134

T.C. _, _ (2010) (slip op. at 21) (citing Nestor v.

Comm ssioner, 118 T.C 162 (2002)).

However, where additional incone taxes over those reported
on the taxpayer’s return are assessed, Form 4340 and ot her

conputeri zed records, standing alone, are not verification that
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the requirenents of all applicable |law and adm nistrative
procedure have been net as required by section 6330(c)(1).
Al t hough conputerized records may show that the tax was assessed
and remains unpaid and that a notice of deficiency was sent or an
| RS wai ver form has been received, such records do not verify
that the notice of deficiency was nmailed to the taxpayer’s | ast
known address or that the waiver formwas not nodified and signed
by the taxpayer. In such a situation, if the taxpayer alleges
that he did not receive a notice of deficiency and/or denies that
he wai ved the restrictions on assessnent, the Appeals officer
will be required to do nore than consult the conputerized
records; he nust “exam ne underlying docunents”.* Hoyle v.

Conm ssi oner, supra at 205 n.7; see also, e.g., Casey v.

Comm ssioner, T.C. Menp. 2009-131 (the Appeals officer exam ned

originals of notices of deficiency miiled to the taxpayer that
were in the admnistrative file which showed USPS mar ki ngs
indicating three notifications to the addressee and concl uded
that a notice of deficiency had been nailed to the taxpayer and

that he had refused to claimit).

4Chi ef Counsel Notice CC-2006-019, at 18 (Aug. 18, 2006),
states that an Appeals Oficer “my rely on a Form 4340 to verify
the validity of an assessnent, unless the taxpayer can identify
an irregularity in the assessnent procedure” and acknow edges
that, where it is alleged that a notice of deficiency was not
mai | ed, the Appeals officer may be required “to exam ne
under |l yi ng docunents in addition to the tax transcripts, such as
the taxpayer’s return, a copy of the notice of deficiency, and
the certified mailing list”.
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RA Jackson audited petitioners’ 2004 and 2005 returns and
determ ned that petitioners owed additional tax for each year
over the anount they reported on their return. Unless
petitioners signed a valid waiver for each year, the IRS could
not assess those deficiencies wthout mailing notices of
deficiency to petitioners at their |ast known address.

Respondent concedes that notices of deficiency were not issued to
petitioners for the deficiencies assessed for 2004 and 2005.
Consequently, the assessnents of the deficiencies were not valid
if petitioners did not sign valid waivers of restrictions on
assessnents under section 6213(d), and SO Magee was required to
obtain verification that M. Marlow and Ms. Marlow had each

si gned appropriate wai vers.

Bef ore conducting the CDP hearing SO Magee did not request
the adm nistrative files for petitioners’ 2004 and 2005 tax
years. She did order petitioners’ 2004 and 2005 incone tax
returns, which presumably were in the adm nistrative files, but
she never received them At the CDP hearing, petitioners’
counsel requested copies of signed waiver fornms. SO Magee
i ndi cated that she was relying on conputer entries show ng signed
Fornms 870 and agreed to provide copies of the signed forns when
she obtained them She later requested the admnistrative files
but never received them Her determnation stated that she

verified conpliance with the applicable |law and adm ni strative
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procedure, but it did not explain the basis for the 2004 and 2005
assessnments. The copies of conputer files of petitioners’
accounts upon which SO Magee relied do not verify that
petitioners executed and filed proper waivers required by section
6213(d).

Section 6213(d) unanbi guously provides that the waiver nust
entail “a signed notice in witing filed with the Secretary”. It
is inportant for the Comm ssioner to keep a witten signed wai ver
of restrictions on assessnents on file in his admnistrative
records because the waiver may not have been signed by either
spouse or nmay have been signed by only one spouse filing a joint
return; the waiver may have been signed after the statutory
period for assessing the tax expired; the waiver nay have
i ncluded only one year when nore than one year is at issue; or
the wai ver executed by the taxpayers may have included conditions
that woul d invalidate the waiver.

We hold that SO McCee did not obtain verification that
petitioners signed waivers of the restrictions on assessnent of
the additional taxes for 2004 and 2005 and, thus, did not obtain
verification that all requirenents of applicable |aw and
adm ni strative procedure had been net.

We have the discretion to remand a case to the Appeal s
O fice for consideration of a matter that was i nadequately

considered in the CDP hearing, and there are circunstances in
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which a remand is appropriate to clarify a verification under

section 6330(c)(1). See Hoyle v. Comm ssioner, 131 T.C 197

(2008). Witten waivers signed by petitioners would be the best
evi dence that they waived the restrictions on assessnment of the
addi tional taxes for 2004 and 2005. However, SO McGee was unabl e
to find the admnistrative files that should have included the
Forns 4549 purportedly signed by petitioners, and respondent was
unabl e to obtain them before or during the proceedings. W think
it unlikely that the Fornms 4549 (or Forms 870) would be found
were we to remand this case to the Appeals Ofice. In these

ci rcunst ances, we conclude remand i s not necessary and woul d not

be productive. See Lunsford v. Conm ssioner, 117 T.C 183, 189

(2001).

[1. Validity of Assessnent

Section 6501(a) generally provides that a valid assessnent
of incone tax liability may not be nmade nore than 3 years after
the later of the date the tax return was filed or the due date of
the tax return. Petitioners tinely filed their 2004 return on or
before April 15, 2005, and filed their 2005 return on or before
April 15, 2006. Respondent assessed the additional taxes for
2004 and 2005 on April 16, 2007, within the 3-year period.
However, section 6213 dictates that an assessnent of a tax
deficiency is invalid if the Comm ssioner fails to issue a notice

of deficiency or procure and keep on file a signed witten waiver
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of the restrictions on assessnent of the tax deficiency. Notices
of deficiency were not issued to petitioners. Respondent asserts
petitioners signed the original Fornms 4549 consenting to the
assessnent of the additional taxes for 2004 and 2005 but concedes
that the IRS has been unable to find the adm nistrative files
containing the original Forns 4549. Petitioners contend that
they did not file signed waivers of restrictions on assessnent of
the additional taxes for 2004 and 2005.

In Hof fman v. Conm ssioner, 119 T.C. 140, 144-145 (2002), we

hel d that the expiration of the assessnent period is a liability
chal | enge subject to de novo review. |In the present case,
petitioners challenge the validity of the underlying assessnents
on the ground they were entered in violation of the norma
deficiency procedures. Thus, we conclude that the validity of
petitioners’ 2004 and 2005 assessnents are subject to a de novo

review by this Court.?®

SRespondent argues that pursuant to the Court of Appeals for
the Eighth GCrcuit’s decision in Robinette v. Conmm ssioner, 439
F.3d 455 (8th Cr. 2006), revg. 123 T.C. 85 (2004), this Court
may not consi der evi dence beyond the adm nistrative record.
Because sec. 6330 requires a de novo standard of review when
the underlying liability is properly in issue, the admnistrative
record rule is not applicable to the validity of the assessnent
of that liability. Moreover, the adm nistrative record does not
i nclude petitioners’ admnistrative files. The conputerized
records that make up the adm nistrative record in this case are
insufficient to establish that petitioners waived the
restrictions on assessnent of the taxes. Thus, were we limted
to the admnistrative record, we would concl ude that respondent
has not nmet his burden of proving that petitioners had signed

(continued. . .)




- 24 -
The Comm ssi oner has the burden of proving the existence and
validity of signed waivers of restrictions on assessnents. Cross

V. United States, 149 F. 3d 1190 (10th Cr. 1998); United States

v. McGughey, 977 F.2d 1067, 1071 (7th Cr. 1992); United States

v. Conry, 631 F.2d 599, 600 (9th Cr. 1980). Oiginal Forms 4549
prepared by RA Jackson and signed by both petitioners would be

t he best evidence. Respondent has been unable to find the

adm nistrative files containing the Fornms 4549 purportedly signed
by petitioners, and the forns have not been provided to the
Court. Respondent asserts that in these circunstances he can
bypass the best proof and rely on secondary or circunstanti al
evidence.® See Fed. R Evid. 1004. Respondent contends that
secondary evidence naintained by the IRS in the formof several

el ectroni c dat abases and the testinony of w tnesses establishes

5(...continued)
valid waivers and further that the period for assessing the taxes
has expired. Finally, we think this case falls within the
foll ow ng exception to the admnistrative record rule recogni zed
by the Court of Appeals in Robinette v. Conm ssioner, supra at
461 (citing Gtizens to Pres. Overton Park v. Volpe, 401 U S
402, 420 (1971)): “O course, where a record created in infornal
proceedi ngs does not adequately disclose the basis for the
agency’s decision, then it may be appropriate for the revi ew ng
court to receive evidence concerning what happened during the
agency proceedi ngs.”

Respondent cites the unpublished opinion of the Court of
Appeal s for the Tenth Grcuit in CGoss v. United States listed in
the table at 149 F. 3d 1190 (10th G r. 1998), affirmng the
District Court.
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that petitioners executed waivers agreeing to the deficiency
assessnents for 2004 and 2005.
Rul e 1004 of the Federal Rul es of Evidence provides that
where an original witing is |ost or destroyed, secondary
evi dence of the contents of the witing is adm ssible unless the
proponent |ost or destroyed the witings in bad faith. See

Rodri guez v. Conmi ssioner, T.C. Mnop. 2009-22: MMhon v.

Conmi ssioner, T.C. Menp. 1991-355. In order to show that a

docunent is lost, a party nust show that a diligent but

unsuccessful search occurred. United States v. McGaughey, supra

at 1071. Cases are reviewed on a case-by-case basis. A
reasonabl e search neans that the original docunent nust be

obt ai ned by all neans possible. Sylvania Elec. Prods., Inc. V.

Fl anagan, 352 F.2d 1005 (1st G r. 1965).

Respondent asserts that petitioners signed the original
Forns 4549 prepared by RA Jackson reporting the changes to
petitioners’ 2004 and 2005 returns, consenting to the assessnent
of additional taxes and waiving the restrictions on assessnent.
SO Magee initially requested petitioners’ original 2004 and 2005
i ncone tax returns on Cctober 30, 2007. She later requested
petitioners’ admnistrative files for those years but never
received or reviewed them before making her determ nation. RA
Jackson searched for the admnistrative files until |ate Apri

2009 or about 3 weeks before trial. Ms. Fairchild al so i ssued a
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speci al search request just 2 weeks before trial. The IRS still
had not found the adm nistrative files the day before trial, and
respondent has not notified the Court that the files were ever
found. Petitioners’ files were not old enough to have been
destroyed. W therefore conclude that the original Forms 4549
are | ost, and respondent nay use secondary evidence to prove the
contents of the forns. However, the evidence in this case--1RS
conputeri zed records and the testinony of |IRS enpl oyees--does not
convince us that either M. Marlow or Ms. Marlow signed the
Forms 4549.7

RA Jackson net with M. Marlow but never with Ms. Marlow.

During the exam nation of petitioners’ 2004 and 2005
returns, M. Marlow never agreed that he owed the additional 2004
and 2005 taxes. Rather, RA Jackson assumed M. Marl ow agreed.

She testified as foll ows:

'Agai n, respondent points to the unpublished opinion in
Cross v. United States, supra (see supra note 6), wherein the
Court of Appeals for the Tenth Circuit upheld the District
Court’s finding that the Conm ssioner’s conputerized records
establ i shed that waivers had been signed by the taxpayer. The
Cross case is distinguishable fromthis case. In CGoss, the
t axpayers contested the validity of assessnents 9 years after the
al | eged assessnent date and testified that they could not recall
whet her they had signed a waiver form The Court of Appeals
indicated that it would have been a nmuch cl oser case if the
taxpayers had testified that they believed they had not signed
the waiver form By contrast, in the instant case both
petitioners testified under oath that they never agreed they owed
addi tional taxes for 2004 and 2005 or signed any forns consenting
to the assessnents. They imredi ately protested the assessnents
when they received a final notice of intent to |l evy, which was
within 5 nonths of the exam nation
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THE COURT: Did he ever expressly state to you that he
agreed or not.

RA Jackson: Well, he never agreed or did not agree.
M5. GQLLUM So, it is possible he agreed how you
arrived at the assessnents but maybe he didn’'t
under st and how you determ ned he owed the anount of
noney.

RA Jackson: No, it’s ny understanding that he agreed
to everything * * *,

RA Jackson sent M. Marlow a letter on February 15, 2007,
proposing to audit his 2005 inconme tax return. He only had
notice to bring his bank records for the 2005 audit. During the
exam nation of the 2005 return on March 5, 2007, RA Jackson
expanded the scope of the audit to 2004. She made her proposed
2004 assessnent solely from percentage changes she nmade on the
2005 return. M. Mrlow did not have his bank records with him
for 2004. Even if RA Jackson could have assuned that M. Marl ow
agreed to the 2005 assessnent, it seens unlikely that she could
have concluded that M. Marlow agreed to the 2004 assessnent. In
any event, it does not nean that petitioners agreed to waive the
restrictions on assessnent for 2004 and thus relinquish their
right to contest the validity of the 2004 assessnent.

RA Jackson testified that she did not mail Ms. Marlow a
wai ver form but gave M. Marlow Forns 4549 on March 5, 2007, to
return on March 13. Ms. Marlow testified that she did not sign
any forns, including a waiver. Wile RA Jackson testified that

she renmenbers seeing waivers signed by both petitioners, her
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testinony appears to be inconsistent in sonme respects. For
exanpl e, she testified that she typically signs her report—the
For m 4549- -when she issues it and that she issued the Forns 4549,
reporting the changes to petitioners’ 2004 and 2005 returns, on
March 5, 2007. Her exam nation activities and sumraries | ogged
on the Form 9984 confirmthat the fornms were issued on March 5,
2007. However, the workpaper Fornms 4549 are dated March 13,
2007.8

Respondent cites two other cases. The first, Furniture

Mktg. Specialists, Inc. Defined Benefit Pension Plan v.

Comm ssioner, T.C Meno. 1993-501, involved a notion for summary

j udgnent that never reached the nerits of the case. The second,

Huf f meyer v. Conm ssioner, T.C Meno. 1987-48, permtted

secondary evi dence when the Comm ssioner could not find an
original or copy of a consent formextending the |imtations
period for assessnment. |In Huffneyer, although the taxpayers were
unabl e to renmenber whether they had signed a consent form their
subsequent actions were consistent wwth a signed consent.

This case is different from Huf fneyer in several respects.
First, this case does not involve the execution of a form
extending the period of limtations on assessnent in section

6501(c)(4). It involves the execution of waiver forns that

8RA Jackson expl ai ned that the date on the workpapers Forns
4549 reflects the |last date she ran the programto doubl echeck
the figures.
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deprive petitioners of their right to petition proposed
deficiency assessnents in a prepaynent forum pursuant to section
6213. By using waiver forns whose existence is contested to
deprive petitioners of their appeal rights is precisely the harm
Congress sought to avoid in enacting section 6213. In both of
t he cases respondent cites, notices of deficiency were sent to
t he taxpayers and they were given an opportunity to challenge the
deficiencies in this Court without first paying the assessnents.
Al so, section 6501(c)(4) does not require that the witten waiver
be “filed with the Secretary” as required by section 6123(d).

Second, while RA Jackson attested that she renenbered seeing
signed forns, M. and Ms. Marlow each provi ded positive
affirmati ons under oath that they did not agree with the
assessnments and, nost inportantly, they did not sign forns
agreeing to waive the restrictions on assessnent. Further, RA
Jackson acknow edged that she did not neet wwth Ms. Marl ow and
was not sure whether M. Marlow agreed or disagreed with the
assessnents at their March 5, 2007, neeting, but assunmed he had
agr eed.

The Comm ssioner’s internal procedures provide that the
revenue agent’s group nmanager review the audit files and enter a
handwitten or other note on Form 9984 verifying signed waivers
before submtting the files to CCP for further processing. RA

Jackson’s Form 9984 does not include a handwitten or other note
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from her group manager indicating that petitioners signed waivers
or the date thereof. Further, RA Jackson’s Form 9984 i ncl udes
conditional, anticipatory |language witten in the future tense
stating that M. Marlow would show Ms. Marlow the report and
wai vers on Fornms 4549 and that they should be returned to her by
March 13, 2007.

Third, it appears that petitioners’ subsequent actions are
consistent wwth their affirmations that they did not agree to the
taxes or agree to waive their right to petition this Court. The
initial audit took place on March 5, 2007, and was cl osed on
March 14, 2007, just 9 days later. RA Jackson expanded the 2005
audit to include 2004 on March 5, 2007, but petitioners were
given notice only of a 2005 audit, and M. Marlow s bank records
for 2004 were not available on March 5, 2007. At their first
real opportunity to dispute the taxes after audit, petitioners
raised liability challenges to the 2004 and 2005 assessnents in
their request for a CDP hearing just 5 nonths later. Unlike the

taxpayers in Huffnmeyer v. Conm ssioner, supra, petitioners had

not agreed to prior or subsequent inconme tax deficiency
assessnments. Al though they renenbered signing a formbefore the
audit, it was the power of attorney formfor Vicki Mayes. Their
power of attorney, as noted by RA Jackson, did not extend to

i nvol venent in the audits, and RA Jackson did not share her

proposed adjustnents with Ms. Mayes. Unlike the Huffneyers,
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petitioners did not engage in a 5-year period of actions
consistent wth an agreenent that they owed the taxes.

Petitioners never agreed that they owed the additional taxes
for 2004 and 2005. M. Marlow believed that petitioners had
accurately reported their taxes on their returns for 2004 and
2005, but he was unable to substantiate deductions disall owed by
RA Jackson because his records had been destroyed in the fire
t hat had consunmed petitioners’ residence and all their personal
property. For that reason and because SO Magee had informed them
that they would not be allowed to present liability chall enges at
the CDP hearing, petitioners did not present proof of their
cl ai med erroneous assessnents at that hearing. But Ms. GIlum
made it clear at that hearing that petitioners did not believe
t hey had signed any waivers, and she specifically requested
copies of the Forns 870 because SO McCGee had stated that the
conputeri zed records showed petitioners had filed such forns
wai ving the restrictions on assessnents of the taxes for 2004 and
2005. Al though petitioners did not think they owed the
additional taxes, Ms. GIllumfocused nost of her attention on
petitioners’ O C because petitioners could never retrieve the
records destroyed in the fire and they were worried about their
inability to pay the additional taxes.

We are convinced that petitioners never agreed that they

owed the additional taxes. Mdreover, respondent has not net his
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burden of proving that petitioners agreed to the assessnments of
the taxes or waived restrictions on the assessnents.

In Med. Practice Solutions, LLC v. Conm ssioner, T.C. Meno.

2009- 214, we remanded the case to the Appeals Ofice for proper
verification of conpliance with applicable law. W noted,
however :

By ordering a remand, we do not nmean to inply that
verification of conpliance with applicable lawis
optional for the appeals officer. On the contrary, it
is plainly the intention of Congress that such
verification precede a collection determnation in
every case. The appeals officer certainly may not give
verification short shrift in his CDP hearings and then,
in the fraction of cases that eventually cone before
this Court, count on a remand to give hima second
chance to fulfill that statutory obligation. CQur
review of the appeals officer’s verification under
section 6330(c) (1) sonetines results in a finding,
based on the evidence, that a given requirenent of |aw
has not been nmet and that an assessnment is invalid.
See, e.g., Freije v. Comm ssioner, 125 T.C 14, 34-36
(2005). In appropriate circunstances, a |ack of
evidence in the record (e.g., evidence of a tinely
assessnent) mght result not in a remand but in an
affirmative finding, based on a failure of proof, that
the requirenment has not been net. [1d. n.20.]

Here we make the affirmative finding that the assessnments of
the taxes without first issuing notices of deficiency were
invalid because petitioners never waived the restrictions on the
assessnents.

It is a bit ironic that petitioners could not prove that
they did not underreport their taxes because they could not
produce destroyed docunents they assert would provide the proof,

and respondent is unable to prove that the additional taxes were
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properly assessed because the waivers purportedly signed by
petitioners are | ost.

| V. Concl usi on

We concl ude that SO Magee abused her discretion in
determ ning that the requirenents of applicable |aw or
adm ni strative procedure, as provided in section 6330(c)(1), were
met in this case.

Al t hough respondent contends that the IRS internal
procedures support the presunptive existence of signed valid
wai vers by petitioners permtting deficiency assessnents of their
2004 and 2005 incone taxes and agreeing that they owe such taxes,
we find there are sone flaws, inconsistencies, and irregularities
which | ead us to conclude on the basis of this record that the
wei ght of the evidence shows that respondent has failed to carry
hi s burden of proof under these particular facts and
circunstances. Accordingly, we hold that respondent’s
assessnents on April 16, 2007, of petitioners’ additional inconme
taxes for 2004 and 2005 are invalid.

Havi ng so held, we do not need to consider whether
respondent abused his discretion in denying the OC petitioners

subm tt ed.



To reflect the foregoing,

An appropriate decision

will be entered.




