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UNI TED STATES TAX COURT

JOSEPH JOHN MARTELLA, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 7504-04. Fil ed Septenber 19, 2005.

P failed to file Federal incone tax returns for
the 1998 and 2001 years. R determ ned deficiencies and
additions to tax, which P contested primarily on the
basis of inapplicability of the filing requirenment and
tax protester argunents.

Held: P is liable for deficiencies in his incone
taxes and additions to tax under secs. 6651(a)(1l) and
6654, |I.R C., for 1998 and 2001.

Joseph John Martella, pro se.

Fred E. Green, Jr., for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: For petitioner’s 1998 taxable year,

respondent determ ned a Federal incone tax deficiency in the
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amount of $1,476 and an addition to tax pursuant to section
6651(a) (1) in the anmbunt of $701.10.! For petitioner’s 2001
t axabl e year, respondent determ ned a Federal incone tax
deficiency in the anmount of $10,872 and additions to tax pursuant
to section 6651(a)(1) in the anount of $3,370.32 and pursuant to
section 6654(a) in the amount of $430.23. After concessions,?

t he issues for decision are:

(1) Whether petitioner is liable for a deficiency in the
anount of $1,476 for taxable year 1998;

(2) whether petitioner is liable for a deficiency in the
anount of $9,282 for taxable year 2001;

(3) whether petitioner is liable for additions to tax under

sections 6651(a) and 6654(a); and

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

2 Respondent conceded in his pretrial nmenorandumthe sec.
6651(a)(2) addition to tax for both 1998 and 2001 and sought a
correlative increase in the sec. 6651(a)(1) addition to tax for
both years. The appropriate sec. 6651(a)(1l) addition to tax for
both years is to be calcul ated per Rule 155, as it appears that
the sec. 6651(a)(1l) additions to tax as shown on the notice of
deficiency are in error as they exceed the 25-percent aggregate
maxi mum as permtted by this section.

At trial, respondent stated that the parties agreed that
petitioner is liable for Federal inconme tax deficiencies in the
anounts of $1,476 and $9, 282, for the years 1998 and 2001,
respectively. Petitioner at trial sought to discuss only his
l[tability for additions to tax; however, his main argunment on
brief and in his pretrial nmenorandum was that he was not I|iable
for an inconme tax. Gven petitioner’s argunents, the Court
considers both the deficiency and the additions to tax issues.
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(4) whether the Court should i npose a penalty, sua sponte,
under section 6673.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine this petition
was filed, petitioner resided in Henderson, Nevada.

On Cctober 31, 2001, petitioner signed Form 2848, Power of
Attorney and Decl aration of Representative, designating MIton H
Baxley Il (M. Baxley) and Bryan Mal atesta (M. Ml atesta), a
Texas certified public accountant, as his representatives for tax
matters regarding Form 1040, U. S. Individual |Incone Tax Return,
before the Internal Revenue Service for the taxable years 1985-
2004.3

Petitioner did not file a Federal inconme tax return for
either the 1998 or 2001 taxable year. The last tine petitioner
filed a tax return was either in the year 1996 or 1997. It was
during 1996 or 1997 that petitioner decided he was not |iable for
filing income tax returns.

On April 28, 2003, the Internal Revenue Service (Service)
wote petitioner a letter entitled: “Request for your Tax

Return”, informng petitioner that respondent did not receive a

® M. Baxley and M. Ml atesta al so represented petitioner
during the levy of his nonenpl oyee inconme from Beyer
Entertai nment G oup with respect to petitioner’s 1995 tax year
defi ci ency.



- 4 -
Form 1040 for 2001 frompetitioner. Petitioner’s representative,
M. Ml atesta, responded to this letter and requested the
“authority, referencing code and regul ation or statute, that
requi res Joseph J. Martella to file a Form 1040. | have seen no
docunents that require ny client to file such a form” M.
Mal at esta further informed respondent that his client “wll file
any form due, upon receipt of the Verified Statenent signed under
the penalty of perjury by soneone in the IRS who has the
authority and firsthand know edge pursuant to 26 USC 886061 and
6065 or any copy of a judgnment ordering ny client to file the
form” M. Mlatesta drafted and attached to his response letter
a formwhich he called a “Verified Satenent” (sic):

I, , Pocket Comm ssion Serial No.
, hereby affirmthat Joseph J. Martella is

obligated by lawto file a Form___ tax return. M
demand that Joseph J. Martella file the Form 1040 is
authorized by law. | aman authorized agent of the

United States governnment and acting wthin del egated
authority as evidenced by the docunents | have produced
for Bryan D. Mal atesta CPA. This statenent is nmade
under penalty of perjury, and is true, correct,

conpl ete and not m sl eadi ng.

Signature and Title
M. Ml atesta' s closing remarks notified the Service that it had
“afirmoffer to file the Form 1040. M client gives his firm
promse to file any formlegally required by | aw upon receipt of
the requested docunents.”

On June 24, 2003, the Service responded to M. Ml atesta’'s

letter by informng petitioner and M. Ml atesta that a search
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for petitioner’s 2001 tax return was unsuccessful. Further, the
Service stated that its records showed that in 2001 petitioner
had nonenpl oyee conpensation i ncone of $41,075 and that if
petitioner “had net earnings of $400 or nore from non-enpl oyee
conpensation * * * [he] needed to file a Schedul e SE and pay

sel f-enpl oynment tax.”

Petitioner testified that he viewed several Internet Wb
sites proclaimng that there was no law that required himto file
a Form 1040 and no |l aw that made himliable for an incone tax.

At trial and on brief, petitioner cited the fact that Internal
Revenue Service Conmm ssioner, Mark Everson, during a press
conference on Septenber 16, 2003, did not provide petitioner with
a satisfactory answer for petitioner to determ ne which | aw nade
petitioner liable for an incone tax and which I aw required
petitioner to file a Federal tax return.

On February 4, 2004, respondent issued petitioner notices of
deficiency determ ning deficiencies and additions to tax for the
1998 and 2001 taxable years as stated above.

OPI NI ON

Contentions of the Parties

Petitioner contends that he should not be |iable for any
i ncone taxes or additions to tax because he believes that there
is no lawrequiring himto file a Federal tax return and no | aw
that nakes himliable for an income tax. He argues that the

informati on found on various Internet Web sites and the fact that
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no one has answered the questions, “what |law requires ne to file
a 1040 and what | aw nmakes ne liable to pay an incone tax?” allow
himto conclude that “there is no |law that makes himliable for
an incone tax”.*

Respondent clains that since petitioner did not file a
Federal inconme tax return for both the 1998 and 2001 taxable
years, he is liable for an addition to tax under section
6651(a) (1) for 1998 and 2001. Furthernore, as petitioner did not
make any estimated tax paynments during 2001, respondent asserts
that petitioner is also liable for an addition to tax under
section 6654 for 2001.

1. Petitioner’'s Tax Liability

A. Burden of Proof

Respondent’s determ nation of petitioner’s tax liability is
presuned correct, and petitioner bears the burden of proving that

the determnation is inproper. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Although section 7491 may shift the

burden to respondent in specified circunstances, petitioner here

* The Court infornms petitioner that our tax system the
Code, and the Tax Court have been firnmly established as
constitutional. Crain v. Conm ssioner, 737 F.2d 1417, 1417-1418
(5th Gr. 1984); Gnter v. Southern, 611 F.2d 1226, 1229 (8th
Cr. 1979). Specifically, the Court notes that the “Federal
incone tax |laws are constitutional. * * * The whol e purpose of

the 16th Amendnent was to relieve all inconme taxes when inposed
from apportionment and from a consideration of the source whence
the incone was derived.” Abranms v. Conm ssioner, 82 T.C. 403,

406- 407 (1984).
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did not satisfy the prerequisites under section 7491(a)(1l) and
(2) for such a shift.

The Comm ssioner bears the burden of production in any court
proceeding with respect to an individual’s liability for
penalties or additions to tax. Sec. 7491(c). To neet this
burden, the Conm ssioner nust cone forward with sufficient

evidence indicating that it is appropriate to inpose the rel evant

penalty or addition to tax. Higbee v. Conm ssioner, 116 T.C
438, 446 (2001). In instances where an exception to the penalty
or addition to tax is afforded upon a showi ng of reasonable
cause, the taxpayer bears the burden of show ng such cause. |1d.
at 447.

B. Fi li ng Requirenent

The Code inposes a Federal tax on the taxable incone of

every individual. Sec. 1. Guoss incone for the purposes of
cal culating taxable incone is defined as “all inconme from
what ever source derived”. Sec. 61(a). This nmeans that

conpensations for services, including fees, comm ssions, and
fringe benefits are considered sources of gross incone. Sec.
61(a)(1). Every U S. resident individual whose gross incone for
t he taxabl e year equals or exceeds the exenption anount is (wth
enuner at ed exceptions not applicable here) required to nmake an
incone tax return. Sec. 6012(a)(1)(A). Petitioner had gross

income totaling $8,976 from sel f-enploynent for 1998 and gross



- 8 -
income totaling $41,075 from sel f-enpl oyment for 2001.° The
filing thresholds for a taxpayer filing as a single person, for
t axabl e years 1998 and 2001, were $6, 950 and $7, 450,
respectively. Petitioner’s gross inconme in 1998 and 2001
exceeded these filing thresholds, and petitioner was, therefore,
required to file an inconme tax return.

C. Petitioner’s Taxable |Incone

Petitioner did not present any w tnesses in support of his
position, nor did he address his underlying tax liability either
at trial or on brief. |Instead, petitioner reiterated his
position that he was not liable for an inconme tax because he was
not satisfied that there was any law that required himto pay an
i nconme t ax.

Presumably, many facts relevant to a determ nation of
petitioner’s taxable inconme would be peculiarly within
petitioner’s personal know edge and purview. The fact that
petitioner did not offer any evidence regarding his taxable
incone and did not call any witnesses is an indication that any
facts which could have been presented by himat trial would have

been unfavorable to his position. See MKay v. Comm ssioner, 886

F.2d 1237, 1238 (9th Gir. 1989), affg. 89 T.C. 1063 (1987);

Wchita Term nal Elevator Co. v. Conm ssioner, 6 T.C. 1158, 1165

> Although the parties agreed to a | esser deficiency than
the $10, 872 anmount determined in the notice of deficiency for
2001, this adjustnent did not affect petitioner’s total gross
i ncone for 2001.
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(1946) (“The rule is well established that the failure of a party
to introduce evidence within his possession and which, if true,
woul d be favorable to him gives rise to the presunption that if
produced it would be unfavorable.”), affd. 162 F.2d 513 (10th

Cr. 1947); see also Little v. Conm ssioner, T.C Meno. 1996-270

(“The Wchita Term nal presunption generally applies where the

party failing to produce the evidence has the burden of proof.”).
Petitioner had the opportunity to call witnesses to testify and
present evidence on his behalf. However, petitioner did neither.
The Court therefore sustains the deficiency determ ned by
respondent . ©

[11. Additions to Tax

Section 6651(a) provides for a 5-percent addition to tax for
each nonth or portion thereof that the tax return is filed |ate,
not to exceed 25 percent in the aggregate, unless such failure to
file is due to reasonabl e cause and not due to willful neglect.

Al t hough not defined in the Code, “reasonable cause” is viewed in
the applicable regulations as the “exercise of ordinary business
care and prudence”. Sec. 301.6651-1(c)(1), Proced. & Adm n.

Regs; see also United States v. Boyle, 469 U S. 241, 246 (1985).

“WIIful neglect” can be interpreted as a “conscious, intentional

failure or reckless indifference.” United States v. Boyle, supra

at 245. Wth respect to section 6651(a) additions to tax,

6 This is subject to the agreenent between the parties to
reduce the deficiency to $9,282 for 2001 due to petitioner’s
substantiation of certain deductions. See also supra note 2.



- 10 -
reliance on m sgui ded constitutional beliefs is not reasonable.

Edwards v. Conm ssioner, 680 F.2d 1268, 1271 n.2 (9th Cr. 1982);

see also Gnter v. Southern, 611 F.2d 1226, 1229 (8th Cr. 1979).

On the basis of the record in this case, the Court concl udes
t hat respondent’s burden of production has been net. Petitioner
is not entitled to rely on the advice of unofficial non-
governnmental third parties provided on an Internet Wb site, and
petitioner did not allege that such third-party information

constituted advice froma tax expert. See United States v.

Boyl e, supra at 251 (“one does not have to be a tax expert to

know that tax returns have fixed filing dates and that taxes nust

be paid when they are due”); Flahertys Arden Bow, Inc. v.

Comm ssioner, 115 T.C. 269 (2000) (holding that reliance on

| awyer with extensive experience in subject area constituted
reasonabl e cause), affd. 271 F.3d 763 (8th Gr. 2001).

In addition, petitioner stated with respect to the 1996
and/or 1997 taxable years that he “decided in ny own mnd that
wasn’'t liable for incone tax, and | stopped filing returns”.
Petitioner admts that he did not file a tax return for either
the year 1998 or 2001. Hi s unreasonabl e conclusion that he had
no duty to file a return or pay tax based on his faulty research
and Internet contacts does not constitute reasonabl e cause.
Therefore, the Court sustains the inposition of additions to tax

under section 6651(a)(1) for 1998 and 2001.
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Section 6654(a) provides for an addition to tax for failure
to pay estimated i ncone tax where there has been an under paynent
of estinmated taxes by a taxpayer. Respondent produced evi dence
that petitioner did not pay any estimated tax for 2001. Since
the Court finds that petitioner’s situation does not fall wthin
any of the specified exceptions under section 6654(e), petitioner
is also liable for this addition to tax.

| V. Section 6673 Penalty

Section 6673 allows this Court to award a penalty to the
United States in an anobunt not in excess of $25,000 for
proceedi ngs instituted by the taxpayer primarily for delay or for
proceedi ngs in which the taxpayer’s position is frivolous or
groundl ess. “A petition to the Tax Court, or a tax return, is
frivolous if it is contrary to established | aw and unsupported by
a reasoned, colorable argunent for change in the law.” Col eman

v. Comm ssioner, 791 F.2d 68, 71 (7th G r. 1986) (i nposing

penal ti es on taxpayers who made frivol ous constitutional
argunments in opposition to the inconme tax). Courts have rul ed
that tax protester argunents and defenses to the filing

requi renent, such as petitioner has apparently espoused, are

groundl ess and wholly without nerit. Gnter v. Southern, supra

at 1229; see also Wllians v. Conm ssioner, T.C. Mno. 1999-277;

Morin v. Comm ssioner, T.C Meno. 1999-240; Sochia v.

Comm ssioner, T.C Meno. 1998-294 (all of which inposed a section

6673 penalty for tax protester argunents).
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Groundless litigation diverts the tine and energi es of
judges fromnore serious clains; it inposes needl ess costs
on other litigants. Once the legal system has resolved a
claim judges and | awers nust nove on to other things.

They cannot endl essly rehear stale argunents. Both
appel l ants say that the penalties stifle their right to
petition for redress of grievances. But there is no
constitutional right to bring frivolous suits, see Bil
Johnson’s Restaurants, Inc. v. NLRB, 461 U S. 731, 743, 103
S.C. 2161, 2170, 76 L.Ed.2d 277 (1983). People who wish to
express displeasure with taxes nmust choose other forunms, and
there are many available. * * * [Coleman v. Conmm Ssioner,

supra at 72.]

Respondent has not sought a section 6673 penalty in this
case. Because petitioner did eventually work cooperatively with
respondent to help resolve the alleged tax deficiencies
t hensel ves and because petitioner was not previously fully warned
of the section 6673 penalties, the Court declines to inpose such
a penalty today. Nevertheless, the Court notes petitioner
submtted frivol ous docunents to the Court in the form of copies
of Internet Web site pages and copies of advertisenents, which
provi ded speci ous argunents against the filing of an incone tax
return. Petitioner, at trial and on brief, contended that no | aw
made himliable for an incone tax or required himto file a Form
1040. The Court explicitly adnoni shes petitioner that he may, in
the future, be subject to a penalty under section 6673 for any
proceedi ngs instituted or maintained primarily for delay or for
any proceedi ngs which are frivol ous or groundl ess.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed

herein, we conclude that they are neritless, noot, or irrelevant.
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To reflect the foregoing and concessi ons nade by respondent,

Deci sion will be entered

under Rul e 155.




