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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
KROUPA, Judge: Respondent determ ned a deficiency of
$3,219! in petitioner’s Federal income tax for 1995 and

determ ned that petitioner was |iable for the addition to tax of

IAIl dollar anpunts are rounded to the nearest doll ar.
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$2, 414 under section 6651(f)2 for fraudulent failure to file a
tinmely inconme tax return for 1995 and alternatively under section
6651(a) (1) for failure to file tinmely. After concessions,?® the
issue to be decided is whether petitioner is liable for the
addition to tax under section 6651(f) for fraudulent failure to
file timely an incone tax return for 1995. W hold that
petitioner is liable. W therefore do not need to decide
alternatively whether petitioner is liable for the addition to
tax under section 6651(a)(1).
FI NDI NGS OF FACT

Sonme of the facts have been stipul ated and are incorporated
by this reference. Petitioner and his late wife* (the Masons)
resided in Noble, Cklahoma, when they filed the petition.

The Masons owned interests in various business enterprises
during 1995, the year at issue. They held a 50-percent interest

in an S corporation naned Eagle Enterprise, Inc. (Eagle), which

2Al'l section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

3The deficiency in the statutory notice, $3,219, was based
on four adjustments: (1) A capital gain adjustnent of $1, 386,
whi ch respondent conceded; (2) a Schedul e A investnent expense
adj ust mrent of $10, 995, which petitioner conceded; (3) a
conput ati onal Schedul e A m scel | aneous expense adjustnent; and
(4) a conputational alternative m ninmumtax adjustnent.

‘“Petitioner’s wife, Ellen M WMason, died on Feb. 12, 2002.
The Court dism ssed the Est. of Ellen M Mason fromthis action
for lack of jurisdiction on Dec. 8, 2003.
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di d business as a snoke shop in Cklahoma. They al so owned E
Dorado I nvestnents, Inc. (El Dorado), and Cornerstone Capital
Resources, Inc. (Cornerstone), two S corporations that held
interests in four Sonic Drive-In restaurants (Sonic restaurants)
| ocated in Tennessee, Kentucky, and Kansas. The Masons al so
owned two commercial properties that they | eased to Sonic
restaurants | ocated in Tennessee.

Sonetime before 1995 the Masons net Dan Meador (Meador), the
chai rman of a tax-protester group that questions the legality of
t he Federal inconme tax system Meador was convicted of felony
obstruction of justice charges relating to a 1995 Federal
i nvestigation of two other Cklahoma-based tax protesters. Wen
respondent initiated a collection action during 1995 agai nst Ms.
Mason regarding her 1991 tax liability, petitioner and his wfe
each sent a letter to respondent on May 24, 1995, attenpting to
revoke their status as United States citizens. Ms. Mson then
sent an additional letter on July 14, 1995, advancing ot her
frivol ous, tax-protester type argunents.

The Masons, also during 1995, transferred their residence
and business interests to various trusts they controll ed.
Petitioner did not maintain a bank account in his name, but,
rat her, used accounts in his wife’s nane and in the nane of E
Dorado. In addition, petitioner did not nmake estimated tax

paynments in 1995.
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The Masons consistently filed tinely incone tax returns for
al nost 40 years, then stopped in 1987. They did not file their
income tax return for 1987 until May 1991 and did not file
anot her incone tax return after that until October 1997 when they
filed an inconme tax return for 1996. They did not file tinely
incone tax returns for 1988 through 1995 despite having
significant taxable inconme in each of these years. Wen the
Masons eventually filed these inconme tax returns, they reported
adj usted gross incone of $107,336 in 1993, $148,221 in 1994, and
$97,064 in 1995,

The Masons did not file their inconme tax return for 1995
until 3 years after it was due, and then only after respondent
initiated a crimnal investigation for the Masons’ failure to
file. Petitioner pleaded guilty in May 2000 to willfully failing
to file a Federal inconme tax return for 1995 under section 7203.

Respondent determ ned a deficiency and a fraudulent failure
to file addition to tax under section 6651(f) for 1995.

Petitioner tinely filed a petition with this Court for a
redeterm nation. The parties stipulated that there is a
deficiency in incone tax for 1995 of $2,859.° The only issue we
have to decide is whether petitioner’s failure to file an incone

tax return for 1995 was fraudul ent.

*Because the stipul ated deficiency amount is different from
t he deficiency anmount in the statutory notice, a Rule 155
conput ati on nust be done.
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OPI NI ON

| ndi vi dual s whose gross incone exceeds certain levels for a
taxabl e year are required to file an incone tax return. Sec.
6012(a). If an individual fails to file an incone tax return,

t he Comm ssioner may inpose an addition to tax of up to 5 percent
per nonth of the amount required to be shown, up to a maxi num of
25 percent. Sec. 6651(a)(1). |If the failure to file is
fraudulent, the addition to tax is 15 percent per nonth of the
anount required to be shown up to a maxi num of 75 percent. Sec.
6651(f).

Petitioner stipulated that he did not file a tinely incone
tax return for 1995. W nust determ ne whether his failure to
file timely was fraudulent within the meani ng of section 6651(f).
In determ ning whether a taxpayer’s failure to file is
fraudul ent, we consider the sane elenents that are considered in

i nposing the fraud penalty under section 6663. C ayton v.

Comm ssioner, 102 T.C. 632, 653 (1994). Fraud is an intentional

wr ongdoi ng designed to evade tax known or believed to be ow ng.

Edel son v. Conm ssioner, 829 F.2d 828, 833 (9th Cir. 1987), affg.

T.C. Meno. 1986-223; Bradford v. Conmm ssioner, 796 F.2d 303, 307

(9th Cr. 1986), affg. T.C. Meno. 1984-601. Respondent has the
burden of proving fraud by clear and convincing evidence. Sec.

7454(a); Rule 142(b); dayton v. Conm Ssioner, supra.
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The existence of fraud is a question of fact to be resol ved

upon consideration of the entire record. D Leo v. Conm ssioner,

96 T.C. 858, 874 (1991), affd. 959 F.2d 16 (2d Cir. 1992); Estate

of Pittard v. Conm ssioner, 69 T.C. 391 (1977). Fraud is never

presunmed and nust be established by i ndependent evidence that

est abl i shes fraudul ent intent. Edel son v. Conmi ssi oner, supra;

Beaver v. Conm ssioner, 55 T.C. 85, 92 (1970). Fraud nay be

proven by circunstantial evidence because direct evidence of the
taxpayer’s fraudulent intent is seldomavailable. Spies v.

United States, 317 U. S. 492 (1943); Row ee v. Conm ssioner, 80

T.C. 1111 (1983); Gajewski v. Conm ssioner, 67 T.C. 181, 199

(1976), affd. w thout published opinion 578 F.2d 1383 (8th G r
1978). The taxpayer’s entire course of conduct may establish the

requi site fraudulent intent. N edringhaus v. Conm ssioner, 99

T.C. 202 (1992); Stone v. Commi ssioner, 56 T.C 213, 223-224

(1971); O suki v. Conm ssioner, 53 T.C. 96, 105-106 (1969).
Courts have devel oped several indicia, or "badges of fraud",
fromwhich the requisite fraudulent intent can be inferred. They
include: (1) Failing to file incone tax returns, (2)
understating income, (3) concealing assets, (4) failing to
cooperate with tax authorities, (5) making frivol ous argunents,
(6) failing to make estimated tax paynments, (7) giving
i npl ausi bl e or inconsistent explanations of behavior, and (8)

being convicted of willful failure to file an inconme tax return.
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Douge v. Conmm ssioner, 899 F.2d 164, 168 (2d G r. 1990); Bradford

V. Conm ssioner, supra; Recklitis v. Conmi ssioner, 91 T.C. 874,

910 (1988). This list is nonexclusive. N edringhaus v.

Commi ssi oner, supra. Although no single factor is necessarily

sufficient to establish fraud, the existence of several indicia
may constitute persuasive circunstantial evidence of fraud. See

Bradf ord v. Conm ssi oner, supra.

A taxpayer’s filing of inconme tax returns in prior years is
evi dence that the taxpayer was aware of his or her obligation to

file such returns. Petzoldt v. Conmm ssioner, 92 T.C 661 (1989);

see also Stalker v. Conm ssioner, T.C. Mnop. 1981-544. Here, the

Masons had a history of consistently filing incone tax returns
for alnost 40 years. They did not file their joint incone tax
return for 1987 until May 1991. After that, they did not file an
incone tax return until October 1997 when they filed a return for
1996. Wile the record does not reflect petitioner’s educational
background, he was experienced in business affairs. He and his
wife held interests in four Sonic restaurants and owned two
commercial properties. Respondent contends, and we agree, that
gi ven petitioner’s business background and other facts in the
record, he was aware of his obligation to file incone tax
returns.

Failure to file incone tax returns, even over an extended

period of time, does not per se establish fraud. &G osshandler v.
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Comm ssioner, 75 T.C. 1 (1980); Coulter v. Conmm ssioner, T.C

Meno. 1992-224. An extended pattern of failing to file incone
tax returns, however, may be persuasive circunstantial evidence

of fraud. Marsellus v. Conmi ssioner, 544 F.2d 883, 885 (5th Gr

1977), affg. T.C. Meno. 1975-368; Stoltzfus v. United States, 398

F.2d 1002 (3d G r. 1968); Gosshandler v. Comm Ssioner, supra;

Coulter v. Conm ssioner, supra. Further, when a taxpayer’s

failure to file for several years is viewed in light of his or
her previous filing of incone tax returns for prior years, the
t axpayer’s nonfiling weighs heavily against himor her because

the taxpayer is aware of the requirenent. Castillo v.

Comm ssioner, 84 T.C. 405 (1985). As discussed in the preceding

par agraph, the Masons did not file inconme tax returns after their
return for 1987 until they filed their return for 1996 in Cctober
1997. They failed to file their income tax return for 1995 until
March 1999, and then only after respondent began a cri m nal

i nvestigation against the Masons for failure to file. The
Masons’ pattern of failing to file when viewed in [ight of their
history of filing tinely incone tax returns for al nost 40
consecutive years is evidence of petitioner’s fraudul ent intent
to evade tax liability. Further, given the Masons’ association
with Meador, we reject petitioner’s argunment that their failure
to file was reasonabl e because they | acked sufficient funds to

pay the tax and they believed taxpayers were only required to



- 9 -
file if they could pay the tax ow ng. Respondent contends, and
we are persuaded, that petitioner’s failure to file an incone tax
return for 1995 is evidence of fraud.
Consistent failure to report substantial amounts of inconme
over a nunber of years is, standing al one, highly persuasive

evi dence of fraudulent intent. See Kurnick v. Comm ssioner, 232

F.2d 678 (6th Cr. 1956), affg. T.C Menp. 1955-31; Tenple v.
Comm ssioner, T.C Menp. 2000-337, affd. 62 Fed. Appx. 605 (6th

Cir. 2003). Here, when the Masons’ incone tax returns for 1993,
1994, and 1995 were eventually filed, they reported adjusted
gross incone of $107, 336, $148, 221, and $97, 064 respectively.
Respondent argues, and we agree, that this failure to report such
substantial income is evidence of fraud.

Conceal ing assets or incone is also an indiciumof fraud.

Douge v. Commi ssioner, supra; Bradford v. Conmm ssioner, 796 F.2d

303 (9th Gr. 1986); Recklitis v. Conm ssioner, supra at 910.

Respondent contends, and we agree, that petitioner took
affirmative steps to conceal his incone and assets. Petitioner
had no bank account in his nane. He used bank accounts solely in
his wwfe’'s name or in the nane of El Dorado. He also transferred
all of his various business interests and his residence to
various trusts to conceal his assets and frustrate respondent’s

collection efforts.
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We next consider petitioner’s |evel of cooperation with
respondent. Failure to cooperate with the Internal Revenue

Service (IRS) is an indiciumof fraud. Douge v. Conm Sssioner,

supra; Bradford v. Conm ssioner, supra at 307; Recklitis v.

Conm ssi oner, supra. Petitioner did not cooperate with

respondent’s investigation during 1995. The Masons responded to
respondent’s inquiries with tax protester rhetoric and submtted
nunmerous letters to respondent that advanced tax protester
argunents. Al though tax protester argunments may not be evidence
of fraud in and of thenselves, they may be indicative of fraud if
made in conjunction with affirmative acts designed to evade

payi ng Federal incone tax. See Kotmair v. Conm ssioner, 86 T.C.

1253 (1986); Fleischner v. Comm ssioner, T.C Menp. 1995-389.

Here, petitioner took or made affirmative acts designed to evade
his tax liability. They include failure to file an incone tax
return, failure to nake estinmated tax paynents for the year at

i ssue, conceal nent of assets, and understatenent of substantial
income. Accordingly, we find that petitioner’s affirmative acts
are evidence of fraud.

Petitioner clains that the transfer of his personal
residence and his various business interests to different trusts
over which he retained conplete control is not evidence of fraud.
Petitioner’s explanation that the transfers were nmade as part of

his estate plan does not w thstand scrutiny, however.
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Petitioner’s explanation is inplausible in light of his testinony
that he does not have a will and his wife did not have a wll
when she died. Renoving assets fromrespondent’s reach by
transferring themto a trust has been held to be an affirmative

act of fraud. See Simobns v. Conm ssioner, T.C. Mnop. 1997-269.

W find that the transfer of the personal residence and busi ness
interests to the trusts and his inplausible explanation are both
evi dence of fraud.

Petitioner next argues that transferring his assets to
various trusts was not fraudul ent because he used his own Soci al
Security nunber as the trusts’ taxpayer identification nunber and
he continued to live in the residence after the conveyance to the
trust. These contentions do not persuade us, however, that
petitioner’s intent was to conply with respondent’s collection
efforts when considered in conjunction with all of petitioner’s
actions during the relevant period. W find that petitioner
transferred his assets to various trusts to hinder respondent’s
collection efforts, and such action therefore is evidence of
fraud.

Most of the badges of fraud that this Court customarily
relies on are present in this case. There is a pattern of
failing to file incone tax returns, understating incone, failing
to cooperate with tax authorities, nmaking frivol ous argunents,

failing to nake estinmated tax paynents, concealing assets and
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i ncome, giving inplausible explanations, and pleading guilty to
Wi llful failure to file an inconme tax return under section 7203.

Considering all of the facts and circunstances of this case,
we find that respondent has proven by clear and convincing
evidence that petitioner’s failure to file an incone tax return
for 1995 was fraudulent. Accordingly, petitioner is liable for
the section 6651(f) addition to tax for 1995.

Because of our holding regarding the addition to tax under
section 6651(f) for fraudulent failure to file, we need not
address whether petitioner is liable for the addition to tax
under section 6651(a)(1) for failure to file tinely.

We have considered petitioner’s other argunents and find
themto be irrelevant, noot, or neritless.

To reflect the concessions of the parties,

Deci sion will be entered

under Rul e 155.




