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MVEMORANDUM OPI NI ON

COHEN, Judge: This case was commenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 with respect to petitioner’s Federal
incone tax liabilities for 2002, 2003, 2004, and 2005. The issue
for decision is whether it was an abuse of discretion for the

I nternal Revenue Service's (IRS) Appeals Ofice to reject
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petitioner’s proposed install nent agreenent. Unless otherw se
indicated, all section references are to the Internal Revenue
Code, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are incorporated as our findings by this
reference. Petitioner resided in Mntgonery County, Tennessee,
at the time she filed her petition. At all material tines
petitioner was a real estate broker.

Petitioner and her former husband were divorced on August
22, 2005. At that time she had not filed Federal incone tax
returns for 2002, 2003, and 2004.

On March 30, 2007, the IRS sent petitioner a Letter 1058,
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing, for 2002, 2003, 2004, and 2005. The 2002 tax liability
in the Letter 1058 was based on a substitute for return the IRS
prepared under section 6020. After the IRS sent the Letter 1058,
petitioner filed a corrected 2002 return showi ng no tax
l[tability, and the I RS updated her file accordingly. Petitioner
also filed tax returns for 2003, 2004, and 2005. The outstandi ng
tax litabilities for 2003, 2004, and 2005 resulted from

insufficient estimated tax paynents or w thholding credits.
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In response to the Letter 1058, through her counsel,
petitioner submtted a Form 12153, Request for a Collection Due
Process or Equival ent Hearing, on April 26, 2007, requesting that
an install nment agreenent be considered as a collection
alternative. Petitioner noted her reason for the request in an
attachnment to the formthat clained the tax liabilities arose
because:

1. The taxpayer erroneously reported i ncone of her ex-
husband on her 2002, 2003, 2004 and 2005 tax returns.
After amendnent and correction of the tax returns to
elimnate that portion of the incone properly taxable
to her ex-husband, the taxpayer’s net liability will be
substantially reduced.

2. Rental inconme from property co-owned by the

t axpayer and her ex-husband was applied to inprovenents
and non-deducti bl e principal paynents on |loans. As a
result the taxpayer’s net taxable incone exceeded

di sposabl e cash fl ow.

3. In 2005 sales of rental properties co-owned by the
t axpayer and her ex-husband, did not generate
sufficient net cash proceeds to satisfy the secured
nor t gage i ndebt edness necessary to clear title for sale
and al so pay the applicable capital gains fromthe
sales. Although little or no net cash proceeds were
avai l abl e, the total amount realized significantly
exceeded reported cost basis.

The hearing on petitioner’s request was schedul ed for
Septenber 11, 2007. 1In a Septenber 7, 2007, letter petitioner’s
counsel outlined petitioner’s contentions. Enclosed with the
Septenber 7, 2007, letter was petitioner’s conpl eted Form 433-A,
Coll ection Information Statenent for Wage Earners and Sel f -

Enpl oyed Individuals, with attached bank statenents, hone | oan

statenents, and vehicle |oan statenents. Al so enclosed with the
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letter was a conpleted Form 433-B, Collection Information
Statenent for Businesses, for Gateway Realty & |Investnent G oup,
L.L.C., along with supporting financial docunents. Petitioner
owns the business with her husband, M ke Mselli, whom she
married after 2005.

On the Form 433-A, petitioner reported nonthly househol d
i ncome of $12,900, consisting of $2,000 attributable to
petitioner; $8,000 attributable to her husband’ s busi ness incone;
and $2,900 attributable to her husband s pension. Petitioner
cl ai med nonthly expenses consi sting of $1,546 for food, clothing,
and m scel | aneous; $3,948 for housing and utilities; $1,165 for
transportation; $225 for healthcare; $428 for taxes, $3,166 for
court-ordered paynents; $993 for life insurance; $515 for secured
or legally perfected debts; and $728 for other expenses, totaling
$12, 700 (cl ai mred amount rounded to nearest hundred). Petitioner
proposed an install ment paynent of $200 per nmonth until her
i ncome increased, based on her cal cul ation of an excess nonthly
i ncome of $185.

At the tine petitioner submtted her Form 12153, she was in
conpliance with income tax filing requirenents, but was not in
conpliance wth estimated tax paynents for 2007. Petitioner’s
counsel submtted petitioner’s paynent for the outstandi ng 2007

estimated incone tax liability when he attended the face-to-face



- 5 -
heari ng on Septenber 11, 2007, bringing petitioner into
conpliance for 2007.

During the collection due process (CDP) hearing, the
settlenment officer reviewed the conpleted Fornms 433-A and 433-B
and prepared a list of additional information that she woul d need
frompetitioner, requesting that the informati on be submtted by
Sept enber 28, 2007. Petitioner, through her counsel, tinely
supplied the information.

The settlenment officer determned that petitioner could pay
$819 per nmonth. Her determ nation was based on petitioner’s
earning 18 percent of the household inconme. In her calculations
the settlenment officer used 18 percent of the foll ow ng expense
anounts according to the IRS national and | ocal standards for
Mont gonmery County, Tennessee: $1,331 for food, clothing, and
m scel | aneous; $1,308 for housing and utilities; $181 for
operation of an autonobile; and $478 for the finance paynent on
an autompobile. The settlenent officer noted that she used al
information petitioner had supplied to date to determ ne
petitioner’s ability to pay.

On Cctober 2, 2007, the settlenent officer’s independent
research of Montgonery County, Tennessee, property records
verified petitioner’s owership of her clainmed personal residence
and identified a property on Public Square in Clarksville,

Tennessee, as owned by petitioner with her former husband. The
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Publ ic Square property had not been included on petitioner’s Form
433- A

That sanme day, a followp tel ephone call occurred between
the settlenment officer and petitioner’s counsel. Petitioner’s
counsel agreed to provide information regarding petitioner’s real
property ownership, anong other itenms, the foll ow ng week for the
settlenment officer’s consideration. During the phone call, the
settlenment officer advised petitioner’s counsel that the 2007 IRS
nati onal and | ocal standard expense al |l owances becane effective
Cctober 1, 2007, and that petitioner’s life insurance expense of
$993 cl ai med on her Form 433-A woul d not be all owed because she
had an “excessive anmount”.

On Cctober 5, 2007, the settlenent officer reviewed
petitioner’s credit report that reveal ed, anong other itens not
pursued by the settlenent officer, a “Marriott Oamnership”
(Florida vacation hones) and a GVAC | oan that had not been
reported on the submtted Form 433-A. The settlenent officer
| eft a voice nmessage for petitioner’s counsel on Cctober 5, 2007,
requesting information regardi ng these itens.

On Cctober 16, 2007, the settlement officer left a voice
nmessage for petitioner’s counsel informng himthat the case
woul d be cl osing because the requested informati on had not been
received the prior week. On Cctober 17, 2007, petitioner’s

counsel left a voice nessage for the settlenent officer
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requesting an extension until Cctober 19, 2007, to supply the
information. That sanme day, the settlenment officer left a voice
message for petitioner’s counsel after hearing his nessage and
stated that she had cl osed the case and woul d be sustaining the
| RS s proposed collection action.

In a letter dated Cctober 18, 2007, and hand-delivered to
the Appeals Ofice the foll ow ng day, petitioner’s counsel
represented that under the divorce decree, petitioner was to
receive a West Pal m Beach, Florida, tinmeshare property and her
former husband was to receive a Daytona Beach, Florida, tinmeshare
property. Petitioner’s counsel asserted that the transfers had
not been nmade because petitioner had been sued by her forner
husband for reinbursenment of his tax liabilities. Further, in
the letter he asserted that there were outstandi ng assessnments on
the Florida properties that neither petitioner nor her formner
husband coul d pay. The follow ng docunents were enclosed with
the letter for the settlenent officer’s review (1) Conplete
recorded divorce decree; (2) an unsigned copy of the quitclaim
deed conveying Public Square property to petitioner’s forner
husband; and (3) a copy of the retail buyers’ order for a
Chevrol et car.

The final decree of divorce stated that petitioner’s forner
spouse “shall receive the realty known as 128 Public Square and

the Dayton [sic] Beach Condom niumtime share” and that
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petitioner would receive the “Wst Pal m Beach tinme share”, anong
other real properties listed. Additionally, the decree stated
that the “Court hereby orders the Parties to execute quitclaim
deeds herewith conveying their interest in said realty.”

The submtted retail buyers’ order for a Chevrolet Mlibu,
dated May 15, 2004, noted the use of GVAC financing and |isted
petitioner as purchaser with a copurchaser. Petitioner’s
handwritten note acconpanyi ng the docunent stated that she
cosigned for the vehicle, but does not make the paynments. |In the
| etter dated Cctober 18, 2007, from petitioner’s counsel, he
noted that the copurchaser was the daughter of petitioner’s
former husband.

The settlenent officer reviewed the docunents acconpanyi ng
petitioner’s counsel’s letter dated Cctober 18, 2007, and
concluded that (1) the quitclaimdeed for the Public Square
property provided was unsi gned, so a question renai ned regarding
petitioner’s ownership of this property; (2) no information on
the value of or liens on the Florida timeshare properties was
provi ded; and (3) insufficient information was provided about the
Chevrol et Malibu. The settlenent officer concluded that the
“financial information provided is still not conplete therefore
the determnation to sustain the proposed |evy action stands.”

The Appeals O fice sent petitioner a Notice of Determ nation

Concerning Coll ection Action(s) Under Section 6320 and/ or 6330
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dat ed Cctober 24, 2007, sustaining the levy for the years at
issue. An attachnment to the notice of determ nation expl ai ned:

Addi tional information was received and revi ened
on 10/19/ 2007 but was still inconplete. Insufficient
informati on was provided to determne Ms. Mselli’s
interest and/or equity in the Florida vacation
properties, the Chevrolet car and the property on
Public Square in Carksville, Tennessee.

Since the financial information submtted is
i nconpl ete Appeal s cannot nmake an accurate coll ection
determ nation. No consideration can be given to
t axpayer’s offer of an installnent agreenent or to any
ot her collection resol ution.

* * * * * * *

| bal anced the conpeting interests in finding the
proposed | evy appropriate. You offered to resolve your
debt via a nonthly install nment agreenent but failed to
provide full financial information for consideration of
this or any other collection alternative. Therefore
t he proposed | evy bal ances the need for efficient
collection wth your concern that any collection action
be no nore intrusive than necessary.

Di scussi on

At a section 6330 hearing a taxpayer may rai se any rel evant
issue relating to the collection action, including challenges to
t he appropriateness of the collection actions and possible
collection alternatives. Sec. 6330(c)(2)(A). Section 6159(a)
gives the Secretary discretionary authority to enter into
instal |l ment agreenents as a collection alternative to satisfy tax
l[iabilities when it is determned that this will facilitate ful
or partial collection. Eligibility for an install nment agreenent
is based on the taxpayer’s current financial condition. See
generally Internal Revenue Manual (IRM pt. 5.14.1.5 (July 12,

2005). GCenerally, there is no abuse of discretion when an
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Appeal s Ofice enployee relies on guidelines published in the | RM
to evaluate a proposed installnent agreenent. See, e.g., Oumyv.

Comm ssioner, 123 T.C. 1, 13 (2004), affd. 412 F.3d 819 (7th G

2005); Etkin v. Conmm ssioner, T.C Menp. 2005-245.

Foll owi ng the hearing, the Appeals officer nmust determ ne
whet her the coll ection action should proceed. The Appeals
of ficer nmust consider: (1) Whether the requirenents of
applicable | aw and adm ni strative procedure have been net, (2)
any issues the taxpayer raised, and (3) whether the collection
action bal ances the need for efficient collection of taxes with
the taxpayer’'s legitimte concern that any collection action be
no nore intrusive than necessary. Sec. 6330(c)(3).

Because petitioner does not dispute the underlying tax
liabilities, we review the Appeals Ofice s determ nation
sustaining the collection action for abuse of discretion. See

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000). An abuse of

di scretion occurs when the Appeals officer’s determ nation was
arbitrary, capricious, or wthout sound basis in fact or |aw

Mur phy v. Conm ssioner, 125 T.C 301, 308 (2005), affd. 469 F.3d

27 (1st Gr. 2006).
Petitioner argues that the Appeals Ofice’ s settlenent
of ficer abused her discretion by rejecting petitioner’s
i nstal |l ment agreenent proposal and making a determ nation w thout

considering all information that petitioner supplied. Respondent
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asserts that the settlenment officer did not abuse her discretion
because petitioner did not produce all of the required financial
information. The settlement officer determ ned that petitioner
provided insufficient information regarding petitioner’s interest
and/or equity in the Florida vacation properties, the Chevrol et
car, and the property on Public Square in Carksville, Tennessee.
Accordingly, the settlenment officer rejected petitioner’s
proposed coll ection alternative.

Section 6330 requires the Appeals conferee to consider
information the taxpayer presented. The admnistrative record
shows that the settlenent officer reviewed petitioner’s
informati on regardi ng the proposed installnent agreenent,
i ncl udi ng the supplenental information enclosed with the letter
dated Cctober 18, 2007, frompetitioner’s counsel. Accordingly,
the settlenent officer denied petitioner’s installnent agreenent
proposal because she could not nake an accurate determ nation
regarding petitioner’s equity in assets and corresponding ability
to make a one-tinme paynent to fully or partially satisfy bal ance
due accounts. See generally IRMpt. 5.14.1.5. W concl ude that
because the settlenent officer duly considered all the
information that petitioner submtted, she did not abuse her
di scretion in this regard.

Petitioner further argues that the settlenent officer abused

her discretion by not providing petitioner with a reasonabl e
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opportunity to supply requested information. As we stated in

Roman v. Commi ssioner, T.C. Meno. 2004- 20,

No statutory or regulatory provision requires that

t axpayers be afforded an unlimted opportunity to
suppl enment the admnistrative record. * * * The
statute only requires that a taxpayer be given a
reasonabl e chance to be heard prior to the issuance of
a notice of determnation. * * *

Further, the Appeals Ofice shall “attenpt to conduct a CDP
hearing and issue a Notice of Determ nation as expeditiously as
possi bl e under the circunstances.” Sec. 301.6330-1(e)(3), BA-

E9, Proced. & Adm n. Regs.; see Murphy v. Conmi Ssioner, supra at

322 (citing dawson v. Conm ssioner, T.C Meno. 2004-106); see

also Wllians v. Comm ssioner, T.C Mno. 2009-159.

Petitioner’s counsel asked for an extension of the original
deadline to Cctober 19, 2007, to supply additional information
that the settlenent officer requested. The settlenent officer
recei ved and considered all information that petitioner supplied,
i ncluding the additional information submtted on October 19,
2007. We conclude that the settlenent officer did not abuse her
di scretion because she is not required to afford an unlimted
opportunity to supplenent the adm nistrative record. Any such
requi renment woul d unduly prol ong proceedi ngs and woul d be a tool
of those intending del ay.

In sum nothing in the record justifies a conclusion that
the settlenent officer abused her discretion, and petitioner has

not shown that the Appeals Ofice’'s determ nation to proceed with
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collection for petitioner’s unpaid tax liabilities for 2003,
2004, and 2005 was arbitrary, capricious, or wthout sound basis
in fact or |aw
I n reaching our decision, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




