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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code as anmended, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

This case is before the Court for review of respondent’s
determ nation sustaining a levy action to collect a $16, 351 tax
deficiency determ ned and assessed for tax year 1999. The Court

previously concluded in Maxfield v. Comm ssioner, T.C Sunmary

Opi ni on 2007-79, filed May 22, 2007, that respondent abused his

discretion in not permtting petitioners an opportunity to

di spute the underlying tax liability at the collection due

process hearing. The case was set for further trial to consider

the issues raised wwth respect to the underlying tax liability.
After concessions,! the issues for decision are: (1)

Whet her petitioners are entitled to business expense deductions

for Common Sense Consultants, Inc. (CSCl),? in amounts greater

t han respondent allowed for tax year 1999; (2) whether

petitioners overreported the gross receipts of CSCl in 1999; and

(3) whether petitioners are |liable for an accuracy-rel ated

penal ty pursuant to section 6662(a) for 1999.

! The parties agree that petitioners nmay deduct $20,248 in
home nortgage interest and real estate taxes on Schedul e A,
Item zed Deductions, and may not deduct those anpbunts as business
expenses on Schedule C, Profit or Loss From Business. At trial,
petitioner Douglas Maxfield conceded that petitioners are not
entitled to a clainmed $310 deduction for political contributions
reported on Schedul e C.

2 Despite its nane, Comobn Sense Consultants, Inc. (CSC),
was not incorporated; rather, petitioner Douglas Maxfield
operated CSCI as a sol e-proprietorship.
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Backgr ound

Sone of the facts have been stipulated and we so find. The
record consists of the stipulation of facts, and first and second
suppl emental stipulations of facts, all with attached exhibits;
addi tional evidence introduced at trial; and the testinony of
petitioner Douglas Maxfield and petitioners’ daughter, who
prepared and electronically filed the 1999 Federal incone tax
return for petitioners.

Petitioners resided in Maryland when they filed the
petition. Petitioner Helene Maxfield worked as a secretary in
1999. Petitioner Douglas Maxfield (hereafter petitioner) was
retired in 1999.

Respondent determ ned a $13, 626 deficiency in petitioners’
1999 Federal inconme tax and a $2, 725 accuracy-rel ated penalty
under section 6662(a). Respondent mailed a notice of deficiency
to petitioners on March 6, 2003. Petitioners did not file a
tinmely petition for redeterm nation of the notice of deficiency,
and respondent assessed the deficiency, together with statutory
interest and the section 6662(a) accuracy-related penalty, on
August 4, 2003.

Respondent mailed to petitioners a Final Notice - Notice O
Intent To Levy And Notice OF Your R ght To A Hearing (levy
notice) on July 5, 2004. Petitioners tinely submtted Form

12153, Request for a Collection Due Process Hearing. Petitioners
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sought to dispute the underlying tax liability at the Appeals
O fice collection hearing. The Appeals officer did not consider
the underlying tax liability. Followi ng the hearing, the Appeals
officer miled a blank Form 433-A, Collection Information
Statenent for Wage Earners and Sel f- Enpl oyed Individuals, to
petitioners and allowed nore than a nonth for petitioners to
provide the financial information necessary for the Appeals
officer to consider any collection alternatives. Petitioners did
not submt any financial information and did not propose any
specific collection alternatives. On April 20, 2006, respondent
sustained the levy action in a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and 6330.

At the initial trial of this case, the parties stipulated

t hat respondent mailed a notice of deficiency to petitioners on
March 6, 2003, and respondent argued that, pursuant to section
6330(c)(2)(B), petitioners were not entitled to dispute the
underlying tax liability because respondent had nailed a notice
of deficiency to petitioners at their |ast known address.
However, after considering petitioner’s testinony and ot her
evi dence submtted at trial, we concluded that: (1) Petitioners
rebutted the presunption of delivery of the notice of deficiency
for 1999, (2) petitioners did not otherw se have an opportunity

to dispute the underlying tax liability, and (3) respondent
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abused his discretion by not allow ng petitioners an opportunity
to challenge the underlying tax liability.?

The deficiency results fromdisall owed deductions clai ned on
Schedule C, Profit or Loss From Business. Petitioners clainmed
$71, 447 in busi ness expense deductions for CSCI on Schedule C for
1999. Respondent allowed $10,891 as ordi nary and necessary
busi ness expenses and di sall owed the remaini ng $60, 556. *
Respondent al so determ ned an accuracy-rel ated penalty under
section 6662 of $2,725. 20. At trial, petitioner attenpted to
explain and substantiate the cl ai med deductions. He also
asserted that the conputer software used to prepare the tax
return, TurboTax, injected nunmerous errors into the return
(claimng several deductions nore than once and overstating the
gross receipts of CSCl).

Petitioner stated that CSClI provided paral egal and
construction services in 1999 and that he intended to begin a
comercial fishing activity under CSCl in 1999 but that he did

not actually start that business in 1999. Respondent disall owed

3 Mbaxfield v. Comm ssioner, T.C Sunmary Opinion 2007-79,
filed May 22, 2007.

4 Respondent di sall owed deductions totaling $62, 132.
However, as a result of that adjustnent, CSCI showed a net
profit, which entitled petitioners to sone all owance for expenses
for the business use of their hone. The $1,576 all owed was based
on a pro rata allocation of insurance, utilities, and
depreci ati on.
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all deductions clained for expenses related to construction and
boati ng and fishing activities.

Di scussi on

St andard of Revi ew

In the context of judicial review of a notice of
determ nation sustaining a collection action, where, as here,
there is no showi ng that a taxpayer received a notice of
deficiency or otherwi se had an opportunity to dispute the tax
l[iability, the proper standard of review of the Conmm ssioner’s
determ nation of the underlying tax liability is de novo. See

Sego v. Comm ssioner, 114 T.C. 604, 609-610 (2000); Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000).

1. Burden of Proof

CGenerally, the burden of proof is on the taxpayer. Rule
142(a)(1). Under section 7491(a)(1), if the taxpayer produces
credi bl e evidence with respect to any factual issue relevant to
ascertaining the taxpayer’s liability, the burden of proof shifts
fromthe taxpayer to the Conmm ssioner as to that factual issue.
At trial petitioner argued that the burden should shift because
he produced sufficient evidence to prove that he incurred the
expenses cl ai ned as deductions but disall owed by respondent.

However, section 7491(a)(2) provides that the burden wl|
shift only if the taxpayer conplies with substantiation

requi renents, maintains sufficient records, and cooperates fully
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with the Comm ssioner’s reasonabl e requests. Although
petitioners vigorously asserted their rights when audited, such
actions, without nore, do not evince a |ack of cooperation.
Additionally, petitioners introduced a plethora of docunents to
substanti ate the expenses cl ai ned as busi ness deducti ons.

To shift the burden, not only nust a taxpayer conply with
t he substantiation requirenents and cooperate with the
Commi ssi oner’s reasonabl e requests, but he nust also maintain al
records required under the Internal Revenue Code. Sec.
7491(a)(2)(B). A taxpayer must “keep such records, render such
statenents, make such returns, and conply with such rules and
regul ations as the Secretary may fromtine to tinme prescribe.”
Sec. 6001. Pursuant to section 6001, a taxpayer is required to
“keep such permanent books of account or records, including
inventories, as are sufficient to establish the anount of gross
i ncome, deductions, credits, or other matters”. Sec. 1.6001-
1(a), Incone Tax Regs.

When a taxpayer’s records have been |ost or destroyed
t hrough circunstances beyond his control, he is entitled to
substanti ate deductions by reconstructing his expenditures

t hrough other credible evidence. Smth v. Conm ssioner, T.C
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Menpo. 1998-33; see also Malinowski v. Conm ssioner, 71 T.C. 1120,

1125 (1979). Perm ssive reconstruction is intended for the |oss

of records by casualty. See Silverton v. Conmm ssioner, T.C

Meno. 1977-198, affd. wi thout published opinion 647 F.2d 172 (9th
Cir. 1981); sec. 1.274-5A(c)(5), Incone Tax Regs. Failure to
mai nt ai n adequate records in the first instance, however, is not
a loss of records through casualty or circunstances outside the
t axpayers’ control such that reconstruction nust be all owed.

Petitioner did not maintain or produce books of account or
records reflecting the income fromhis business activities. He
relies on bank statenents, credit card statenments, sone invoices,
and handwitten sumaries to support his business expenses.
Further, the credit card statenments and ot her docunents
petitioner introduced suffice to prove only that petitioner
purchased itens at specific stores. These records do not show
the particular itens petitioner purchased, and they do not
denonstrate that the itens purchased were ordi nary and necessary
expenses for the carrying on of any trade or business in 1999.
See sec. 162(a).

We conclude that petitioner did not naintain adequate
records clearly reflecting the income and expenses of his
busi ness activities, that he is not entitled to reconstruct
records which never existed, and that the docunents he introduced

are not sufficient to prove his clained business expenses. The
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burden does not shift to respondent under section 7491(a).
Petitioners, therefore, retain the burden of proving they are

entitled to the deductions cl ai ned. | NDOPCO, I nc. V.

Comm ssioner, 503 U S. 79, 84 (1992).

[11. Underlying Tax Liability

A. Schedul e C Deducti ons

1. Legal Principles

Taxpayers may general |y deduct the ordi nary and necessary
expenses paid or incurred during the taxable year in carrying on

a trade or business. Sec. 162(a); see al so Conm ssioner v.

Lincoln Sav. & Loan Association, 403 U S. 345, 352 (1971); EMR

Corp. & Subs. v. Conmm ssioner, 110 T.C. 402, 414 (1998). An

ordi nary and necessary expense is one that is appropriate and
hel pful to the taxpayer’s business and that results from an
activity that is comon and accepted practice. Boser V.

Comm ssioner, 77 T.C. 1124, 1132 (1981), affd. w thout published

opinion (9th Cr., Dec. 22, 1983).
A sine qua non of claimng deductions under section 162 is
that the expenses directly relate to an active trade or business

at the time the expenses were incurred. dotov v. Conm ssioner

T.C. Meno. 2007-147. Respondent does not dispute that
petitioner’s paral egal service activity qualifies as a trade or

busi ness. Respondent does not agree, however, that petitioner’s
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boati ng and fishing and construction activities qualify as a
trade or business.

2. Boati ng and Fi shing Activity

Petitioner testified that he did not conduct any boating and
fishing activity comercially in 1999, at least in part because
of his poor health. Petitioner’s testinony is consistent with
statenents he nade to respondent’s exam ning agent that he
started operating a charter boat service in 2001. W find that
petitioner was not engaged in any boating and fishing activity in
1999 and conclude that petitioners are not entitled to any
deductions related to operating such an activity in 1999.°

3. Construction and Hone | nprovenent Activity

Petitioner’'s testinony with regard to his operation of a
construction and hone inprovenent activity in 1999 was vague.
Most inportantly, although the record includes reference to sone
addresses where petitioner may have perfornmed certain
construction tasks, the record does not reflect that petitioner

performed any construction work for conpensation.® Petitioner

5 On the 1999 return, petitioners did not nmake an el ection
under sec. 195 to expense start-up costs for a boating and
fishing activity. An election under sec. 195 permts alimted
deduction only in the taxable year in which an active trade or
busi ness begins. Sec. 195(b)(1)(A). Petitioner began his
boating and fishing activity sonetinme after 1999. Thus, even an
el ection under sec. 195 would not assist petitioners for tax year
1999.

6 Significantly, sone of the |ocations where petitioner
(continued. . .)



- 11 -
did not introduce any evidence that he operated a construction
business for profit in 1999. Because petitioner failed to
denonstrate that any construction-rel ated expenses are directly
connected with, or proximately result from his active conduct of
any trade or business in 1999, we hold that petitioners are not
entitled to deduct any expenses related to construction-rel ated

activities. See Kornhauser v. United States, 276 U.S. 145, 153

(1928); O Malley v. Conm ssioner, 91 T.C. 352, 361 (1988).

4. Par al egal Service Activity

Respondent does not dispute that the paral egal service
activity performed by CSClI during 1999 constitutes the carrying
on of a trade or business. As discussed, we have sustained
respondent’s determi nation that petitioner’s construction and
boating and fishing activities did not constitute the active
conduct of a trade or business in 1999. Petitioners are not
entitled to business expense deductions for those activities.

Petitioners conbined all of the clainmed CSCl business
activities on one Schedule C. The expenses that clearly relate

only to the construction and/or boating and fishing activities

5(...continued)
al l egedly worked bel onged to rel atives, including George
Maxfield s rental property in Maryland and the Muntain View
Cabi ns, |l ocated on Maxfield Honestead Road in Washi ngton State
and owned by petitioner’s nother and brother. Finally, although
petitioner testified about working on two properties not owned by
relatives, he did not assert that he billed for his services,
that he expected to be paid, or that he ever was paid for any
such wor k.
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are petitioners’ deductions of: $1,137 for work clothes;’ and

$4, 335 for “other expenses” described at trial as construction
tools.® Respondent’s disall owance of these deductions is
sust ai ned.

Respondent did allow petitioners a portion of the clainmed
busi ness expense deductions. W now di scuss the anounts
respondent disallowed, although fromthe record as a whole it
remai ns uncl ear how sone of these expenses relate to petitioner’s
par al egal service activity.

a. Cost of Goods Sold (Hone Ofice Construction)

Respondent disallowed in full petitioners’ deduction for
cost of goods sold. Petitioner explained that the $4, 257 cl ai ned

reflects the cost of materials and supplies for work done on his

" Petitioner testified that the work cl othes expense
represents his purchase of construction-related itens such as
tool belts, tools, kneepads, steel-toed shoes, heavy work pants
and shirts, and hard hats; and boat-related itens such as life
preservers, hats, jackets, boat shoes, and fishing suits.

8 Absent a sec. 179 election, to the extent that petitioner
pur chased these construction tools to inprove his hone office
(di scussed infra, and identified as nondeducti bl e capital
i nprovenents), that equi pnent nust al so be capitalized. See
Comm ssioner v. |ldaho Power Co., 418 U.S. 1, 13 (1974); Lychuk v.
Comm ssioner, 116 T.C 374, 386 (2001). In any event,
petitioners are not entitled to deduct this expense under sec.
162 in 1999.

The Court notes that respondent allowed a $385 deduction for
a fram ng gun, which was separately stated on Schedule C. W
wll not disturb this all owance because respondent has not
asserted an increased deficiency, even though it is unclear just
how a nail gun mght relate to petitioner’s paral egal service
activity, his only active trade or business in 1999.
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home office. Petitioner testified about the purchase and
installation of new flooring, nolding, and drywall. Petitioner
did not characterize this work as repairs to existing flooring or
wal I's but rather as installing new walls and floor. Petitioners’
daughter testified to installing new floor joists, new pl ywod
subfl ooring, and a new hardwood fl oor.

Expenses incurred to nmaintain property used in a trade or
business in efficient operating condition ordinarily are

deducti ble. See sec. 162(a); Jacks v. Conm ssioner, T.C Meno.

1988-237; Glles Frozen Custard, Inc. v. Conm ssioner, T.C. Meno.

1970-73. Likewi se, the cost of repairs “which neither materially
add to the value of the property nor appreciably prolong its
life, but keep it in an ordinarily efficient operating condition,
may be deducti ble as an expense”. Sec. 1.162-4, I|Incone Tax
Regs.; see also sec. 1.263(a)-1(b), Income Tax Regs. (stating
that “Amounts paid or incurred for incidental repairs and

mai nt enance of property are not capital expenditures”).

In Plainfield-Union Water Co. v. Conmi ssioner, 39 T.C. 333,

337 (1962), we described the standard for distinguishing
deductible repairs fromcapital inprovenents as foll ows:

An expenditure which returns property to the state it was in
before * * * and which does not nmake the rel evant property
nore val uabl e, nore useful, or longer-lived, is usually
deened a deductible repair. A capital expenditure is
generally considered to be a nore pernmanent increnent in the
| ongevity, utility, or worth of the property.
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Wi |l e section 162(a) allows a deduction for “all the

ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business”, section
263(a) provides that no deduction shall be allowed for “Any
anount paid out for new buildings or for permanent inprovenents
or betterments made to increase the value of any property or
estate.” Sec. 263(a)(1l). Thus, if the repair is an inprovenent
or replacenent, or if it substantially increases the property’s
val ue or substantially prolongs its useful life, it is capital in

nature and is not currently deductible. See Wlfsen Land &

Cattle Co. v. Commi ssioner, 72 T.C. 1, 14 (1979).

A taxpayer bears the burden of proving that he is entitled

to any deductions clainmed. [NDOPCO Inc. v. Conm ssioner, 503

US at 84. Petitioners, therefore, nust denonstrate that these
expenses reflect incidental repairs that returned the hone office
toits original state and maintained the office in efficient
operating condition, as opposed to making the honme or hone office
nmor e val uabl e, permanently inproving the hone or honme office, or
adapting the space to a different use; i.e., constructing a hone
of fice.

Petitioner testified that the expenses deducted as cost of
goods sold represent the cost of “materials to redo the office.”
The record does not indicate how petitioners used this space

before this construction or what denolition m ght have preceded
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the construction. However, the record clearly reflects that
petitioner started froma concrete floor, laid plastic sheeting
as a noisture barrier, attached 2- by 6-inch joists to the
concrete with a nail gun, laid a new pl ywood subfl oor, and
finally installed a new hardwood floor. Further, petitioner also
install ed new nol di ng and drywal | .

Petitioner did not introduce evidence denonstrating that
this construction was nerely the incidental repair of his
exi sting home office and not his building the office in the first
instance or significantly inproving the space wwth a new fl oor
and new walls. W conclude that petitioners have not proven that
they are entitled to a deduction under section 162 for the cost
of these inprovenents in 1999.°

b. Car and Truck Expenses

Respondent disallowed car and truck expenses of $12, 847.
Petitioner clained that he incurred these expenses for gas,
mai nt enance, and repairs for his vehicles. Petitioner did not
keep a | og of business m | eage or of business trips taken, and he
told respondent’ s exam ning agent that he cal cul ated his m | eage
deducti on by using the beginning and endi ng odonet er readings.
Passenger autonobiles are “listed property” under section

280F(d) (4). Section 274(d) disallows any deduction with respect

® On the 1999 return, petitioners did not elect to deduct
any such expenses under sec. 179.
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to listed property unless the taxpayer adequately substanti ates:
(1) The anpunt of the expense, (2) the tinme and place of the
travel or use of the property, (3) the business purpose of the
expense, and (4) the business relationship of the persons using
the property.

Even though petitioner introduced receipts docunenting
vehicle repairs and credit card statenments show ng gasoline
purchases, he did not maintain a | og of the business use of his
vehi cl es or introduce any evidence of the business purposes for
whi ch he used the vehicles. W find that petitioners have not
satisfied the strict substantiation requirenents of section
274(d), and we conclude that petitioners are not entitled to any
deduction for car and truck expenses for 1999. 10

C. Hone O fice Expenses (Uilities & | nsurance)

Petitioners clainmed as home office expenses the costs of
utilities and honeowner’s insurance for their entire residence.
Respondent allowed a portion of the costs. See supra note 4. A
taxpayer is not entitled to deduct the cost of utilities for his
entire honme sinply because he may have a hone office in a portion
of the residence. Petitioners reported that their honme office

occupi ed 9.26 percent of their residence. Respondent all owed

10 Because petitioners’ lack of substantiation precludes any
deduction, we need not address the obvious inpropriety of
claimng both actual vehicle expenses and the standard m | eage
deducti on.
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9. 26 percent of the clainmed expenses for utilities and insurance.

See sec. 280A(c); Feldman v. Conm ssioner, 84 T.C. 1, 8 (1985),

affd. 791 F.2d 781 (9th Gr. 1986); Lind v. Conm ssioner, T.C

Meno. 1985-490. Respondent’s determnation as to insurance and
utilities is sustained.!

d. Travel, Meals, and Lodgi ng Expenses

Respondent disallowed in full $2,416 clainmed as travel
expenses, $1,490 clainmed as nmeal s expenses, and $1,496 cl ai med as
| odgi ng expenses.

A taxpayer may deduct travel expenses incurred while away
fromhonme in pursuit of a trade or business. Sec. 162(a)(2). As
with the car and truck expenses di scussed above, however,
travel i ng expenses are governed by the strict substantiation
requi renments of section 274(d); a taxpayer nust substantiate the
anmount of the expense, the time and place of the travel, and the

busi ness purpose of the expense.

11 Petitioner stated at trial that the deductible insurance
amount is different fromthe $3, 155 reported on Form 8829,
Expenses for Business Use of Your Hone, and al so reported on |ine
15 of Schedule C. Petitioner testified that the $3,155 figure
i ncluded not only $595 for honmeowner’s insurance prem unms but
al so anounts for life and nortgage |life insurance and car and
boat insurance (both of which were also included in car and truck
expenses on Schedule C). The exam ni ng agent appears to have
calcul ated a prorated all owance based on the full $3,155 cl ai ned.
Because respondent did not assert an increase in the deficiency
at trial, we wll not disturb this apparent error in petitioners’
favor.
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The credit card statenents petitioners introduced appear to
i nclude nyriad charges for travel, food, and | odgi ng and may
denonstrate that petitioner actually spent the suns cl ai ned.
However, petitioner did not specify the business purpose of the
expenses, identify the persons fed or entertained, or
substanti ate the business purpose of the trips or of the neals,
as required by section 274(d).' Accordingly, petitioners are
not entitled to any deduction for travel, |odging, or neals
expenses for 1999.

e. Equi pnent and Upgr ades (Conputer Wbrk)

Respondent di sal |l owed petitioners’ clained deduction for
“Equi pnrent and upgrades”. At trial petitioner clainmed that the
$3, 695 anount reported was | ess than his actual expenses. Having
di scovered additional receipts, petitioner now asserts that he
shoul d be entitled to a deduction of $5,451 for upgrades to his
conputer. \Wile petitioners’ exhibits include credit card
statenents show ng charges at stores where one m ght purchase
conput er software and equi pnent anong ot her things, the specific
parts and services purchased are generally not item zed.

Comput ers and peri pheral equi prent are specifically included as

12 petitioner testified that the nmeal s expenses were not
food costs for running his household but instead represented his
cost for nmeals “that | ate out while | was conducting these
busi nesses.” Wthout nore details and some records connecting
specific neals with specific legitimte business travel, this
testi nony does not neet the strict substantiation requirenent of
sec. 274(d).
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listed property in section 280F(d)(4), along w th passenger
aut onobi | es. 13 Accordi ngly, such expenses are al so subject to
the strict substantiation requirenents of section 274(d).
Petitioner did not introduce sufficient evidence as to the nature
of the itens purchased or identify any business purpose other
than to state that he uses conputers “for nmy CSCl business in
reports that | type up and file.” Petitioners are not entitled
to any deduction for conputer equi pnent or upgrades.!*

Respondent’ s determ nation is sustained, in that petitioners
have not denonstrated that they are entitled to business expense

deductions greater than those respondent all owed. !®

13 Petitioners have not established that any anpbunt spent on
conput er upgrades was for conputers and peripheral equi pnent
excluded fromlisted property by secs. 280A(c)(1) and
280F(d) (4) (B)

14 Because petitioners fail ed adequately to substantiate the
cl ai med conput er upgrade expenditures, we need not deci de whet her
t he expenditures were paid for repairs deductibl e under sec.
162(a) or for capital inprovenents controlled by sec. 263(a).

15 As a result of the disallowance of the business expense
deductions, petitioners’ Schedule C would reflect a net profit
resulting in self-enploynment inconme subject to self-enploynent
tax. The calculation of these taxes is purely conputational.
Petitioners have the burden of proving that respondent
erroneously determined liability for self-enploynent tax. Snyder
v. Comm ssioner, T.C Meno. 1995-285. Although petitioner
conplained at trial that inposing self-enploynent taxes on him
for his business incone is unfair, he raised no substantive
chal l enge. Respondent’s self-enpl oynent tax determnation is
sust ai ned.

Furt hernore, because we find that petitioners are not
entitled to busi ness expense deductions beyond those respondent
(continued. . .)



B. CSC G oss Receipts

Petitioners reported gross receipts of $28,827 for CSCl for
1999. At trial petitioner asserted that the correct anount of
gross receipts for CSCl is $15,327. Petitioners failed to keep
any books of account or other adequate records to evidence the
gross receipts of CSCl

Petitioners assert that their daughter, who prepared the
return, entered $15, 327 into the conputer but that TurboTax added
petitioner’s retirenment pay (also reported on Iine 16b of Form
1040, U.S. Individual Income Tax Return) and petitioners’ State
i ncone tax refund (reported on line 10, Form 1040) to the $15, 327
entered as gross receipts. However, the retirenent pay shown on
Form 1040 was $10, 366, and the State tax refund was $3,594. The
sum of these anobunts and the $15, 327 petitioner now asserts as
the correct gross incone is $29,287, not the $28,827 reported as
CSCl gross receipts. Petitioners’ TurboTax error theory does not
expl ain the $460 difference.

Petitioners blane the conputer software for other errors as
well. For exanple, petitioners reported their deductions for

home nortgage interest and real estate taxes on three separate

15, .. conti nued)
al l oned, we need not consider what portion of the disputed
expense deductions (such as car and truck expenses and travel,
meal s, and | odgi ng expenses) relates to those business activities
(construction and boating and fishing) that petitioners failed to
denonstrate were carried on for profit by CSCl in 1999.
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schedules on their 1999 return: (1) On Schedule A, (2) on Form
8829, Expenses for Business Use of Your Home, and (3) on Schedul e
C. Petitioners reported insurance and utilities expenses for
their residence twice: Not only on Form 8829, where no deduction
was al |l owed because petitioners’ calculations resulted in a net
| oss for the year, see sec. 280A(c)(5), but also on lines 15 and
25 of Schedule C as direct business expenses, where they offset
gross receipts and increased the loss clainmed for CSCl. As
di scussed above, various insurance prem uns were reported both as
busi ness i nsurance and as car and truck expenses on Schedule C
Petitioner’s daughter testified that TurboTax supported data
entry through question-and-answer fornms only, did not permt the
user to manually enter or override the TurboTax program and
mysteriously reported i ncome and expense itens in nmultiple
pl aces.

We find that petitioners authorized their daughter to file
their return electronically and that they considered that filing
to be their 1999 Federal inconme tax return. They may not now
di savow the information reported on the return.

Statenents nmade on a tax return signed by the taxpayer have
| ong been consi dered adm ssions, and such adm ssions are bindi ng
on the taxpayer, absent cogent evidence indicating that those

statenents are wong. Pratt v. Conm ssioner, T.C Meno. 2002-

279. Petitioners’ assertion that conputer errors inflated the
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gross receipts for CSCl is sinply not credible, and it does not
represent cogent evidence of m sreporting.
We treat the gross receipts listed on petitioners’ return as
an adm ssion that petitioners had gross receipts of at |east the

$28, 827 reported. See Lare v. Commi ssioner, 62 T.C 739, 750

(1974), affd. w thout published opinion 521 F.2d 1399 (3d Cr
1975). The evidence presented at trial is unpersuasive and
insufficient to support a | ower gross receipt finding.

C. Accuracy-Related Penalty

Section 6662(a) provides a penalty in the anobunt of 20
percent of the portion of any underpaynent attributable to, inter
alia, negligence or disregard of rules or regulations. Sec.
6662(b)(1). Pursuant to section 6662(c), negligence includes any
failure to nake a reasonable attenpt to conply, and disregard
i ncl udes any carel ess, reckless, or intentional disregard.
Negl i gence al so includes any failure by the taxpayer to nmaintain
and retain adequate books and records or to substantiate itens
properly. Sec. 1.6662-3(b)(1), Incone Tax Regs.

We have no difficulty in finding that petitioners were
negligent in preparing their 1999 tax return and in seeking a
$5, 725 refund. They clainmed clearly inproper deductions,

reported expenses nultiple tines on their return, and nmade no
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attenpt to nmai ntain books of account or satisfactory records for
petitioner’s clainmed business activities.?®

Respondent has net his burden of production with respect to
the section 6662(a) penalty. See sec. 7491(c). Petitioners bear
t he burden of proving that respondent’s determnation is

incorrect. Rule 142(a); Hi gbee v. Comm ssioner, 116 T.C. 438,

446 (2001). To the extent that a taxpayer shows that he had
reasonabl e cause for an underpaynent and that he acted in good
faith, section 6664(c)(1) nmay relieve the taxpayer of a penalty
under section 6662.

As di scussed, petitioners blame TurboTax for all errors on
their return. Petitioners’ allegations of conputer errors are
rejected. Petitioners have not denonstrated reasonabl e cause for
t heir underpaynment. Further, on the record as a whole, we are
convinced that petitioners knew they were deducting personal
expenses as busi ness expenses and that they were claimng the

sane expenses nultiple tines on their return. W find that

16 \Where a taxpayer nmintai ned some books and records but
t hose docunents proved i nadequate to satisfy the strict
substantiation requirenents of sec. 274(d), we have refused to
sustain a determ nation of negligence. See Silverton v.
Commi ssioner, T.C Meno. 1977-198, affd. w thout published
opinion 647 F.2d 172 (9th G r. 1981). W have characterized sec.
274(d) as a standard of proof, not a standard determ native of
negli gence or intentional disregard. [d. That is not this case.
Petitioner’s records were inadequate and he failed to keep books
of account. This failure renders petitioners liable for the
penal ty under sec. 6662 for negligence or intentional disregard.
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petitioners have denonstrated neither reasonabl e cause nor good
faith. Respondent’s determ nation is sustained.

| V. Col |l ection Action

Respondent issued the levy notice, petitioners requested a
hearing, and respondent’s Appeals O fice conducted the hearing
and sustai ned the decision to collect by levy. W found in our
earlier opinion that respondent abused his discretion in not
allow ng petitioners to challenge the underlying tax liability
during the collection hearing.

At the collection hearing, the Appeals officer verified that
the requirenents of applicable |law and adm ni strative procedure
were met, pursuant to section 6330(c)(1l). Petitioners were
allowed to raise issues relevant to the unpaid tax and to the
proposed |l evy. See sec. 6330(c)(2)(A). Petitioners raised two
challenges to the underlying tax liability: (1) That the
assessnment was untinely, and (2) that the deficiency respondent
determined in the notice of deficiency is incorrect. |In their
request for a collection hearing, petitioners also nentioned the
appropri ateness of the collection action, collection
al ternatives, and spousal defenses.

Petitioners asserted that the assessnent was untinely and
time barred by the 3-year period of Iimtations on assessnents

provi ded by section 6501(a) and (b)(1). W found in Maxfield v.

Commi ssioner, T.C Summary Opinion 2007-79, that respondent
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mai | ed a notice of deficiency to petitioners on March 6, 2003,
which was within 3 years of the due date of petitioners’ return
As discussed in that opinion, a properly addressed notice of
deficiency suspends the period of collection, even where the
t axpayer does not receive the notice of deficiency. W concluded
that the assessnent period did not expire until Septenber 15,
2003, pursuant to section 6503(a)(1l), and that respondent’s
assessnment on August 4, 2003, was tinely.

As di scussed here, petitioners have now had the opportunity
to challenge the underlying tax liability for 1999. Their
chal | enge has fail ed.

Al t hough petitioners |isted “Appropriate spousal defenses”
on their Form 12153, the record does not indicate that they
pursued any spousal defenses at the hearing. Petitioners raised
no spousal defenses at trial. This issue is deenmed conceded.

See Rule 331(b)(4); Mendes v. Comm ssioner, 121 T.C 308, 312-313

(2003); see also Ganelli v. Conm ssioner, 129 T.C 107, 113-114

(2007); Magana v. Conmm ssioner, 118 T.C. 488, 493 (2002).

Petitioners also listed “Collection alternatives such as
instal |l nent agreenent, offer in conprom se, posting a bond or
substitution of other assets” on Form 12153. After the tel ephone
heari ng, the Appeals officer sent petitioners a collection
informati on statenent and all owed petitioners nore than a nonth

to return the conpleted statenent and to provide financial
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information required for the Appeals officer to evaluate and

consider collection alternatives. See WIlls v. Conni ssi oner,

T.C. Meno. 2003-234. Petitioners did not return the conpleted
statenent, did not provide the requested financial information,
and did not propose any collection alternatives for
consi derati on.

Petitioners make no other argunents chall enging the notice
of determnation. |In particular, petitioners fail to nake a
valid challenge to the appropriateness of respondent’s intended
collection action, to raise a spousal defense, or to offer
alternative neans of collection. See sec. 6330(c)(2)(A).

Respondent’ s Appeal s officer did not consider spousal
defenses or collection alternatives at the collection hearing
because petitioners did not pursue those clains and petitioners
did not provide the required financial information. This was not
an abuse of discretion.

Havi ng resol ved petitioners’ challenges to the underlying
tax liability, and concluding that respondent’s other
determ nati ons were not an abuse of discretion, we hold that the
coll ection action may now proceed.

Decision will be entered

for respondent.




