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MVEMORANDUM OPI NI ON

JACOBS, Judge: This case was conmmenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determination).! The issue

for decision is whether respondent abused his discretion in

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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determ ning that a Federal tax |ien was appropriately inposed on
petitioner’s property with respect to tax owed for tax years
1991, 1992, and 1993.

Backgr ound

At the tine petitioner filed the petition, he resided in
Pasadena, Texas. Petitioner failed to file Federal incone tax
returns for the tax years 1991, 1992, and 1993. Consequently,
respondent prepared a substitute for return for each of those
years. On May 6, 1997, respondent issued a notice of deficiency,
determ ni ng deficiencies of $14,823 for 1991, $33,329 for 1992,
and $25,502 for 1993. Respondent al so deternined that petitioner
was |iable for additions to tax under sections 6651(a)(1) and
6654 of $2,508 for 1991, $8,279 for 1992, and $7,222 for 1993.
Petitioner did not judicially challenge these determ nations.?

On Cctober 29, 1997, respondent assessed tax and additions to tax
for tax years 1991, 1992, and 1993 as shown in the notice of
deficiency, as well as interest thereon. On January 14, 2004,°3

respondent mailed petitioner a Final Notice of Intent to Levy and

2Petitioner’s response to the notice of deficiency was to
retain an attorney, J. Ham |ton MMenany, who, acting on behalf
of petitioner, sent a letter to respondent dated July 11, 1997,
raising frivolous argunents in regard to the notice of
deficiency. For exanple, the letter demanded to know what Code
section inposes a tax on petitioner and the specific tax forns
petitioner was required to file to report his tax. The letter
suggested that petitioner had no duty to pay taxes.

31t appears that petitioner may have filed for bankruptcy at
sone point during the 1997-2004 interim
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Notice of Your Right to a Hearing, and on May 4, 2004, respondent
filed a notice of Federal tax lien on petitioner’s property with
the County Clerk for Harris County. In his notice dated May 11,
2004, advising petitioner of the lien, respondent provided
petitioner with detailed informati on about the amounts of tax
that were owed, the related tax periods, and citations of the
Code sections that authorize the lien filing.

On June 14, 2004, petitioner requested a hearing under
section 6320 wth respect to the lien, alleging that there were
erroneous dates of assessnent and “anounts unjustifiably
entered.”* The request for a hearing referenced a |etter dated
February 4, 2004, that petitioner had witten to respondent in
response to respondent’s final notice of intent to levy. |In that
letter, petitioner advanced frivol ous argunents as to why

respondent’s collection activities should not go forward.?®

“Petitioner’s request for a hearing did not include the
proposed | evy action and woul d not have been tinmely with respect
toit. See secs. 6330 and 6331. It appears that respondent
agreed to an equivalent hearing with respect to the levy. Wile
it is not clear whether or when an equival ent hearing was held,
respondent did not issue a notice of determ nation with respect
to the levy action. Petitioner has not asked us to consider the
| evy action here, and we would not have jurisdiction to do so.
See sec. 6330(d).

SPetitioner, in his Feb. 4, 2004, letter, did not request a
hearing but alleged that the levy action interfered with his
right to due process because he had filed a civil action in the
U S District Court for the District of Colunbia. (In his
pretrial menorandum petitioner further describes the District
Court case as one involving a “Privacy Act Request”. W note

(continued. . .)
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Petitioner’s February 4, 2004, letter indicated that his
representative would be Wayne A. Paul, CP.A (M. Paul). M.
Paul * s address and tel ephone nunber were included in the letter.

On Septenber 21, 2004, respondent’s settlenment officer
advi sed petitioner by letter that a tel ephone hearing was
schedul ed for Cctober 19, 2004. In this letter, the settlenent
of ficer cautioned petitioner that the Appeals Ofice would not
consider itens that courts have determ ned are frivol ous or
groundl ess. Moreover, attached to the Septenber 21 letter was a

copy of this Court’s decision in Pierson v. Conm ssioner, 115

T.C. 576 (2000), IRS Publication 2105, “Wy do | have to Pay
Taxes?”, and al so transcripts showi ng assessnents, penalties,
interest, and other itens affecting petitioner’s account for the
tax periods involved in the collection action. The settl enent

of ficer further advised petitioner that in order to qualify for a
collection alternative, petitioner had to be in conpliance with
current tax obligations and that respondent’s records indicated
that petitioner had not filed a return for any year from 1994

t hrough 2003. The settlement officer requested additional

i nformati on concerning petitioner’s financial situation and

5(...continued)
that the case to which petitioner refers was di sm ssed by the
District Court on Dec. 27, 2000, and a subsequent appeal in that
case was dism ssed on Aug. 5, 2005). Petitioner renewed his
demand t hat respondent “produce the | egal evidence of the | aw
whi ch gives you the statutory authority you rely upon.”
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solicited petitioner’s proposed collection alternative. Finally,
the settlenment officer requested petitioner’s tel ephone nunber
for the purpose of holding the hearing. Petitioner responded to
this | ast request on Cctober 14, 2004, |eaving the settlenent
officer a voice mail nessage with petitioner’s tel ephone nunber
and a request for a 5-day postponenent of the hearing.

On Cctober 18, 2004, petitioner sent a telefax to the
settlenment officer, reiterating his request for a postponenent of
t he hearing schedul ed for the next day, and then spoke with the
settlenment officer by tel ephone that sanme day. |In the tel ephone
conversation, petitioner informed the settlenent officer that
petitioner’s representative, M. Paul, needed nore tinme to
prepare for the hearing and that M. Paul would expl ain
petitioner’s position and why petitioner had not furnished
respondent with additional information that had been requested.
The settlenment officer reiterated that respondent’s Appeal s
Ofice would not consider matters that courts have determ ned are
frivol ous or groundl ess and that the hearing would focus on
collection alternatives, petitioner’s conpliance, and any
nonfrivol ous argunents. The parties agreed that petitioner would
t el ephone the settlenent officer by October 25, 2004, to
reschedul e the hearing.

Nei t her petitioner nor M. Paul comunicated with the

settlenment officer by October 25, 2004. On Cctober 27, 2004,
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petitioner sent a telefax to the settlenment officer indicating
that M. Paul would be in touch with the settlenment officer.

When there was no further conmunication frompetitioner or M.
Paul by Novenber 18, the settlenent officer prepared and mailed a
letter scheduling a face-to-face hearing for Decenber 14, 2004,
and reserved a conference roomfor that purpose.

On Decenber 9, 2004, the settlenent officer received a
telefax frompetitioner in which petitioner indicated that he
woul d i ke to again reschedul e the hearing because M. Paul would
be out of town on the schedul ed hearing date (Decenber 14, 2004)
and had not had tine to prepare for the hearing. Petitioner
continued to raise frivolous argunments with respect to his tax
l[iability.® The settlenent officer then tel ephoned M. Paul and
advised M. Paul that respondent was not willing to schedule a
hearing for a third time, and that the argunents that petitioner
proposed to raise at the hearing were frivolous. The settl enent
officer then left a voice mail nessage for petitioner that the
Decenber 14, 2004, hearing would not be reschedul ed.

On Decenber 14, 2004, petitioner and M. Paul initiated a

tel ephone call to the settlenent officer in which they stated

SPeti ti oner chall enged the signature of the IRS agent who
signed the notice of Federal tax lien on behalf of another agent.
Petitioner wote that “l understand that Treasury Orders allow a
del egation of authority to only one agent and the agent given the
authority is not able to substitute that authority for sonmeone
el se.”
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that they would proceed with the hearing by tel ephone. The
settlenment officer’s notes of the tel ephone conversation
i ndi cate, anong other things, that M. Paul stated that he was at
a di sadvant age because he had not had enough tine to prepare for
the hearing; that the settlenent officer rem nded M. Paul that a
substantial anmount of tinme had al ready been afforded himfor this
purpose; and that the settlenent officer reiterated that
petitioner’s argunments were frivolous. Petitioner’s version of
the tel ephone call is that very shortly after the parties greeted
one another the settlenment officer term nated the conversation.

Both parties agree that at sone point in their tel ephone
conversation the settlenent officer inquired whether petitioner
was maki ng an audi o recording of the hearing. Petitioner and his
representative confirmed that they were. The settlenent officer
explained to petitioner and M. Paul that while section 7521
permts audi o recordings, advance notice of the intent to nake
such a recording nust be given and that he had recei ved none.
Petitioner offered to turn off the recorder, but the settl enent
of ficer was not confident that he would be able to verify whether
the recorder was in fact turned off and therefore ended the
heari ng.

Respondent’ s Appeals O fice sustained the |ien and issued

the notice of determ nation on January 6, 2005. Petitioner filed



- 8 -
his petition with this Court, seeking review of respondent’s
determ nation, on February 10, 2005. This case was submtted
fully stipulated pursuant to Rule 122 on Decenber 14, 2005.°

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a taxpayer |iable for
taxes when a demand for paynent of the taxes has been made and
the taxpayer fails to pay those taxes. Section 6320(a) provides
that the Secretary shall furnish the taxpayer with witten notice
of a Federal tax lien within 5 business days after the notice of
lien is filed. Section 6320 further provides that the taxpayer
may request an Appeals hearing within 30 days begi nning on the
day after the 5-day period described above. Sec. 6320(a)(3)(B)
and (b)(1). Section 6320(c) provides that the Appeals hearing
generally shall be conducted consistent with the procedures set
forth in section 6330.

Section 6330(c) provides for review wth respect to
coll ection issues such as spousal defenses, the appropriateness
of the Comm ssioner’s proposed collection actions, and the
possibility of collection alternatives. Sec. 6330(c)(2)(A). The
taxpayer may al so chall enge the anobunt of the underlying tax

ltability if the taxpayer did not receive a statutory notice of

This matter was submtted for disposition by order of the
Chi ef Judge to Judge Julian |I. Jacobs on Feb. 13, 2007.
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deficiency or did not otherw se have an opportunity to dispute
the tax liability. Sec. 6330(c)(2)(B)

Pursuant to section 6330(d)(1), wthin 30 days of the
i ssuance of a notice of determ nation, the taxpayer nmay appeal
the determnation to this Court if we have jurisdiction over the
underlying tax liability. Were the validity of the underlying
tax liability is properly at issue, the Court will reviewthe

matter de novo. Seqgo v. Conm ssioner, 114 T.C 604, 610 (2000);

Goza v. Conm ssioner, 114 T.C 176, 181 (2000). Were the

validity of the underlying tax liability is not properly at
i ssue, the Court will review the Comm ssioner’s determ nation for

an abuse of discretion. Sego v. Conmni ssioner, supra at 610; Goza

v. Conm ssioner, supra at 181.

Petitioner received a statutory notice of deficiency for the
years in issue, and thus his underlying tax liability is not
properly at issue. Accordingly, we review respondent’s
determ nation for an abuse of discretion. See Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 181.

Petitioner argues that the settlenent officer abused his

di scretion by term nating the tel ephone conference of Decenber
14, 2004. The term nation of the tel ephone call effectively
negated the hearing, according to petitioner, so that he did not

receive the hearing required by section 6330. W disagr ee.
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Heari ngs conducted under section 6330 are informa

proceedi ngs, not formal adjudications. Katz v. Comm ssioner, 115

T.C. 329, 337 (2000); Davis v. Comm ssioner, 115 T.C 35, 41

(2000); Ho v. Comm ssioner, T.C. Menp. 2006-41. Taxpayers are

generally entitled to a face-to-face hearing at the Appeals

O fice nearest their residence. Sec. 301.6320-1(d)(2), QA-D6
and D7, Proced. & Adm n. Regs. Were the taxpayer declines to
participate in a proffered face-to-face hearing, hearings may be

conducted by tel ephone or correspondence. Katz v. Conmm ssioner,

supra at 337-338; Ho v. Comm ssioner, supra; sec. 301.6320-

1(d)(2), &A-D6 and D7, Proced. & Adm n. Regs. The Court of
Appeals for the Fifth Grcuit, to which an appeal in this case
would lie, has held that a face-to-face hearing is not required
where the taxpayer’s proffered argunents are frivolous. Burnett

v. Comm ssioner, No. 06-60908 (5th Cr., Apr. 12, 2007).

Furthernore, once the taxpayer has been given reasonabl e
opportunity for a hearing but has failed to avail hinself of that
opportunity, we have approved the naking of a determnation to
proceed with collection on the basis of the Comm ssioner’s review
of the case file; i.e, in the absence of any hearing. See, e.g.,

Ho v. Conmi ssioner, supra; Taylor v. Conm ssioner, T.C. Meno.

2004- 25, affd. 130 Fed. Appx. 934 (9th G r. 2005); Leineweber v.

Conmi ssioner, T.C. Meno. 2004-17; Arnstrong v. Conm ssioner, T.C.

Meno. 2002-224.
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Section 7521(a) (1) provides that a taxpayer, in connection
with an interview and upon advance request, will be allowed to
make an audi o recording of the interview. See Notice 89-51,
1989-1 C.B. 691, for IRS guidelines requiring advance notice of
intent to record. Petitioner did not make an advance request to
record the hearing as required in section 7521(a)(1).
Furthernore, given that the hearing occurred, and that petitioner
does not assert that he raised collection alternatives that were
not considered by, or were not reflected in the case activity
records of, the settlenent officer, we do not consider the issue
of recording decisive. Petitioner sinply has not clainmed or
shown prejudice in the failure to permt recording. See Frey v.

Conmi ssioner, T.C. Meno. 2004-87; Durrenberger v. Conmni ssioner,

T.C. Meno. 2004-44; Brashear v. Conmissioner, T.C Menp. 2003-

196; Kenper v. Commi ssioner, T.C Meno. 2003-195.

The record establishes that petitioner advanced only
frivol ous, groundl ess argunents and assertions. Petitioner
failed to raise any relevant issues of nerit. At no point in the
col l ection proceedings did petitioner offer any alternatives to
collection. Any possibility that petitioner m ght have had a
valid claimto nake if the tel ephone hearing had continued was

dispelled at the trial of this case.® At that tine, the Court

8 ndeed, we deni ed respondent’s notion for sunmmary judgnent
on Dec. 8, 2005, in order that petitioner would have an
opportunity to present valid argunents.
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asked petitioner whether he wished to testify, to call w tnesses,
or to introduce any other evidence. Petitioner declined to do
any of these things. After the trial, petitioner filed a brief
in which he admtted that he had not been prepared to introduce
any new matters at the hearing, and he persisted with his vague
assertion that this case involves “erroneous dates of assessnent
and anounts unjustifiably entered.”

In the light of the above and considering petitioner’s
frivol ous assertions and argunents, a further hearing in this
case (recorded or not) would not have been, nor would it be,

productive. See Lunsford v. Conm ssioner, 117 T.C 183, 189

(2001); Bean v. Conm ssioner, T.C Meno. 2006-88. Moreover,
under the circunstances, petitioner has given us no reason to
believe that remanding this matter to the Appeals Ofice would in
any way advance the policies underlying section 6330. Thus, we
conclude that a remand i s unwarrant ed.

The record reflects that the Appeals O fice properly
verified that all applicable |aws and adm ni strative procedures
governing the assessnment and collection of petitioner’s unpaid
tax liabilities were net. On the basis of this record, we
conclude as a matter of |law that respondent did not abuse his
di scretion. Respondent’s determnation that the filing of a
notice of Federal tax lien was appropriate is sustained.

Section 6673(a)(1l) authorizes this Court to require a

taxpayer to pay the United States a penalty in an anmount not to
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exceed $25, 000 whenever it appears to the Court the taxpayer’s
position is frivolous or groundless. Sec. 6673(a)(1)(B)
Respondent has asked us to inpose a penalty against petitioner
under section 6673(a). W have inposed a penalty under section
6673 on taxpayers who have rai sed argunents simlar to those

petitioner has raised. See, e.g., Roberts v. Conm ssioner, 118

T.C. 365 (2002), affd. per curiam 329 F.3d 1224 (11th Cr. 2003);

Pierson v. Comm ssioner, 115 T.C. 576 (2000). W w Il not inpose

a penalty here, but we caution petitioner that in the future
should he bring simlar argunents before this Court, the Court is
likely to inpose such a penalty.

To reflect the foregoing,

Deci sion will be entered

for respondent.




