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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned for taxable year 2000 a deficiency in
petitioner's Federal incone tax of $2,422.

Before trial, respondent conceded that petitioner is
entitled to one dependency exenption in addition to one exenption
for hinself for taxable year 2000. The remaining issues are:

(1) Whether petitioner is entitled to head of household filing
status; and (2) whether petitioner is entitled to the earned
i ncone credit.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tine the petition
in this case was filed, petitioner resided in Chicago, Illinois.

Thr oughout taxabl e year 2000, petitioner was legally married
to Charity Moanu. They are the parents of two children. From
January through m d-June of 2000, petitioner and his wife |ived
apart. From m d-June of 2000 through the end of the year,
petitioner, his wife, and their children |ived together.

Petitioner and his wife did not file a joint incone tax
return for 2000. Petitioner tinely filed an individual incone
tax return for 2000 as a head of househol d.

Respondent issued a notice of deficiency determ ning that

petitioner is not entitled to head of household filing status or
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the earned incone credit for 2000 because he failed to
substanti ate his cl ai ns.

Di scussi on

Deductions are a matter of |egislative grace, and taxpayers
must mai ntain adequate records to substantiate the anounts of any

deductions or credits clainmed. Sec. 6001; I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); sec. 1.6001-1(a), Incone

Tax Regs. Taxpayers generally bear the burden of proving that
the Comm ssioner's determ nations are incorrect. Rule 142(a);

Welch v. Helvering, 290 U. S 111, 115 (1933). The Court deci des

this case without regard to the burden of proof. Accordingly,
the Court need not deci de whether section 7491(a)(1l) is

applicable in this case. See Hi gbee v. Comm ssioner, 116 T.C.

438 (2001).

1. Head of Household Filing Status

Section 1(b) inposes a special tax rate on an individual
filing as a head of household. As relevant herein, section 2(b)
defines a "head of househol d" as an unnmarried individual who
mai ntains as his home a household that for nore than one-half of
the taxabl e year constitutes the principal place of abode of an
unmarried child of the individual. Sec. 2(b)(1)(A)(i).

Petitioner's eligibility for head of household filing status
depends on whether he is treated as unmarried. Section 7703(a)

provides that an individual's marital status shall be determ ned
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at the end of the taxable year and "an individual legally
separated from his spouse under a decree of divorce or of
separate mai ntenance shall not be considered as married." Sec.
7703(a)(2). Petitioner does not nmeet this requirenent. Section
7703(b) provides, in pertinent part, that if
(1) an individual who is married * * *
and who files a separate return maintains as
hi s home a househol d which constitutes for
nore than one-half of the taxable year the
princi pal place of abode of a child * * *
wi th respect to whom such individual is
entitled to a deduction for the taxable year
under section 151 * * *
(2) such individual furnishes over
one-half of the cost of maintaining such
househol d during the taxable year, and
(3) during the last 6 nonths of the
t axabl e year, such individual's spouse is not
a nmenber of such househol d,
such individual shall not be considered as marri ed.
These requirenents are stated in the conjunctive, and the
requi renents of each paragraph nust be satisfied.
Petitioner concedes that he was married during 2000 and t hat
his wife lived wwth himfrom m d-June through the end of the
year. The Court sustains respondent's determ nation that

petitioner is not entitled to head of household filing status.



2. Earned | nconme Credit

Section 32(a)(1) allows an eligible individual an earned
income credit against the individual's inconme tax liability.
Section 32(c)(1) (A (i), in pertinent part, defines an "eligible
i ndividual" as "any individual who has a qualifying child for the
taxable year". A qualifying child includes a son or daughter of

t he taxpayer who has the "same principal place of abode as the

t axpayer for nore than one-half of such taxable year". Sec.
32(c)(3)(A)(ii) and (B)(i)(I).
Section 32(d) provides, however: "In the case of an

i ndi vidual who is married (within the neaning of section 7703),
this section shall apply only if a joint returnis filed for the
t axabl e year under section 6013." As discussed supra, the Court
finds that petitioner was married during 2000, and since he and
his wife did not file a joint return, concludes that he is not
entitled to claiman earned incone credit.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




