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MEMORANDUM OPI NI ON
WHALEN, Judge: This is a levy action comrenced by
petitioner under section 6330(d) of the Internal Revenue
Code and Rule 331 of the Tax Court Rules of Practice and
Procedure. Hereinafter, all section references are to the
I nternal Revenue Code, and all Rule references are to the

Tax Court Rules of Practice and Procedure. Petiti oner
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resided in Phil adel phia, Pennsylvania, at the tinme he filed
the instant petition.

The case is now before the Court to deci de respondent’s
nmotion for summary judgnent, filed April 2, 2004, and
petitioner’s notion for summary judgnent, filed April 29,
2004.

The pertinent facts, taken fromthe pleadi ngs and
the notions filed by the parties, are summari zed bel ow.
During cal endar year 1996, petitioner received wages of
$19, 569 and unenpl oynent conpensation of $8,500, but he
failed to file an inconme tax return for the year. As a
result, respondent determ ned a deficiency of tax and
additions to tax for the year and issued a notice of
deficiency to petitioner setting forth such determ nation.

Petitioner did not petition this Court for redeterm -
nation of the deficiency and addition to tax. Accordingly,
in due course, respondent assessed a deficiency in
petitioner’s 1996 i ncone tax of $3,602, an addition to tax
under section 6651(a)(1) of $517.95, an addition to tax
under section 6651(a)(2) of $299.26, and an addition to tax
under section 6654(a) of $116. 15.

After petitioner failed to pay the anpbunts assessed,
respondent sent to petitioner Notice of Intent to Levy and

Notice of Your Right to a Hearing, on Internal Revenue
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Service Form CP90. In response, on or about January 2,
2003, petitioner filed Form 12153, Request for a Collection
Due Process Hearing. |In the space on the form which asks
“why you don’t agree” with the notice of |evy/seizure,
petitioner stated as follows: “Due to the fact that |
responded to every ‘notice’ with questions | needed to be
answered in order to proceed--I never received a response
to ny questions.”

A representative of the Internal Revenue Service Ofice
of Appeal s contacted petitioner by letters dated June 9,
2003, and June 30, 2003, and spoke to petitioner by
t el ephone on June 30, 2003, and August 18, 2003.
Respondent’s notion for summary judgnent states that the
“CDP hearing” took place during the tel ephone conversation
on June 30, 2003, and, during that conversation, “petitioner
inquired as to the legal definition of incone.” In
response, the Appeals officer sent to petitioner the letter
dated June 30, 2003, which enclosed a docunent entitled,
“The Truth about Frivol ous Tax Argunents” to provide “an
expl anation for the reasons to file a tax return”. The
June 30, 2003, letter also states that petitioner’s account
bal ance for 1996 is $5, 324.42 as of May 12, 2003.
The letter also refers to a letter frompetitioner dated

June 24, 2003, which is not included in the record.
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According to respondent’s notion, during the tel ephone
conversation on August 18, 2003, “petitioner said he was not
sure he wanted an install nent agreenent and [petitioner]
woul d call the Appeals officer on August 19, 2003 if
interested”. The notion states that “Petitioner did not
pursue this matter further.”

Respondent’s notion is supported by the Declaration of
the Appeals officer. Anong the docunents attached to the
Declaration, is the “Case Activity Records”, which purports
to show all of the actions taken by the Appeals officer
regardi ng the case. That docunent refers to a conference
on June 17, 2003, and another contact with petitioner on
July 22, 2003 (“Requested additional info and TP wants an
| A”). These itens are not discussed in the Declaration or
in respondent’s notion.

I n any event, on August 29, 2003, the Comm ssioner
i ssued Notice of Determ nation Concerning Collection
Action(s) under Section 6320 and/or 6330 (referred to herein
as notice of determnation), which contenplates permtting
the collection action to proceed. The notice of

determ nati on states as foll ows:

Summary of Deternination

Al t hough you wanted an install nent agreenent, you
were not in conpliance. |In addition you never



- 5 -

returned the waiver necessary to continue your
case with the audit reconsideration unit.

An attachnment to the notice of determ nation states as

foll ows:

Applicable Law and Adm ni strative Procedures

* * * * * * *

This Appeals O ficer has had no prior involvement wth
this taxpayer with respect to these appeal ed
assessnents.

Validity of the Assessnent

The assessnent is valid.

Chal | enges to the Existence or Anpbunt of the Liability

Taxpayer wanted to [sic] what is the definition of
income. The Appeals Oficer mailed the taxpayer the
first 6 pages of the “THE TRUST ABOUT FRIVLLQOUS [ SIC]
TAX ARGUMENTS” CHAPTER #1.

SPOUSAL DEFENSES

Not appli cabl e.

Collection Alternative Considered

Taxpayer stated he wanted an Install nent Agreenent,
[ sic] However since the taxpayer is not in conpliance.
[ sic]

Bal anci nqg Efficient Collection |Intrusiveness

| RC86330 requires that the Appeals Oficer consider
whet her any col |l ection action bal ance the need for
efficient tax collection with the legitinmte concern
that any collection action be no nore intrusive than
necessary. The levy action is appropriate.
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Wthin 30 days of the notice of determ nation,
petitioner filed a petition wth the Court comencing this
| evy action. Paragraph 4 of the anended petition sets forth
the reasons for petitioner’s belief that he is entitled to
relief. It states as follows:

4. Set forth the relief requested and the reasons why

you believe you are entitled to such relief.

1) | interpreted the “relief” to nean why |
couldn’t pay the $60 Court Cost.

2) | have responded to every letter the IRS

has sent with questions and the only
response was nore intimdating letters
until 2002, when | received “Frivol ous
guestions” - “frivoul ous [sic] - meaning
W t hout serious attention.
One of the questions is where is the
| egi sl ative regulation that requires
i ndi viduals [sic] taxpayers to file.
| can’t locate it.

After respondent filed his notion for summary judgnent,
the Court gave petitioner a period of time in which to
respond to respondent’s notion. Petitioner chose to file
his own notion for summary judgnent in response to
respondent’s notion. In that docunent, petitioner
acknow edges that he received the notice of deficiency dated
Cctober 13, 1998, issued for taxable year 1996, but he does
not address any other facts of the case. Significantly,

petitioner’s notion takes issue with none of the facts set
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forth in respondent’s notion nor does it allege any new
facts. Thus, in responding to respondent’s notion,
petitioner did not set forth specific facts show ng that
there is a genuine issue for trial. See Rule 121(d).
Furthernore, petitioner’s notion does not take issue with
the Appeals officer’s determnation that petitioner is not
eligible for an install nent agreenent.

Petitioner’s notion for summary judgnent consists of
a series of legal statenents that raise frivolous and
groundl ess issues. First, petitioner’s notion states that
“unl ess an ‘assessnent’ of an ‘inposed tax ‘has been nade’
the i nposed tax cannot be ‘collected by levy or by a
proceeding in court’.” Wile we agree that, generally, the
tax nust be assessed as a liability of the taxpayer before
there can be a levy on the taxpayer’s property to coll ect
the tax, see secs. 6303(a), 6330, 6501(a), and 6502, there
is anple evidence in the record of this case to show that
t he subject tax determ ned by respondent was properly
assessed. The notice of determ nation issued on August 29,
2003, sets forth the statenent of the Appeals officer that
“the assessnent is valid.” Furthernore, attached to the
Decl aration of the Appeals officer is a copy of the
transcript of petitioner’s account, dated May 12, 2003,

showi ng that the subject tax was assessed on June 7, 1999.
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Petitioner’s notion gives the Court no reason to
conclude that the subject tax was not properly assessed.
It sinply disregards both the statenent in the notice of
determ nation that the assessnent is valid and the
transcript attached to the Declaration of the Appeals
of ficer that shows that the subject tax was assessed.
Petitioner’s notion nmakes three other frivol ous
argunents. The notion states: “that w thhol di ng has
nothing to do with incone taxes and/or the 16th Anendnent”;
that “corporations only pay incone taxes on their profit;
this must also apply to individuals”; and that “no | aw nmakes
anyone ‘liable’ for inconme taxes and no | aw required them
‘to pay’ incone taxes and they have no incone in the
‘constitutional sense’.” W reject these argunents as

patently spurious. See, e.g., Jacobs v. Conm ssioner,

100 Fed. Appx. 126 (3d Cr. 2004) (per curiam

Finally, we note that petitioner has failed to assign
error to any of the additions to tax determ ned by
respondent in the notice of deficiency. Accordingly,
petitioner is deenmed to have conceded the additions to tax

determ ned by respondent. See Swain v. Conm ssioner, 118

T.C. 358, 363 (2002).
On the basis of our review of the entire record in
this case, we find no abuse of discretion in respondent’s

determ nation to proceed with collection with respect to
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petitioner’s 1996 taxable year as set forth in the notice
of determ nation.

W note that section 6673(a)(1l) authorizes the Court to
require a taxpayer to pay to the United States a penalty of
up to $25, 000 whenever it appears that the proceedi ng has
been instituted or maintained by the taxpayer primarily for
delay or that the taxpayer’s position in such proceedings is
frivolous or groundless. 1In this case, we conclude that the
position advanced by petitioner is frivolous and groundl ess.
Nevert hel ess, respondent has not asked for penalties under
section 6673 to be inposed, and we choose not to do so at
this time. W caution petitioner that such penalties under
section 6673 nmay be inposed if he continues to advance the
sanme frivol ous and groundl ess argunents in the future.

Upon consi deration of the above,

An appropriate Order and

Deci si on aut hori zi ng respondent

to proceed with collection wll

be entered.




