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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent determ ned deficiencies in and
penalties and additions to tax with respect to petitioner’s
Federal inconme taxes for 2000, 2001, and 2002 (docket Nos.

19719- 04, 386-05, and 5557-05, respectively), as follows:
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Additions to Tax/Penalties, |.R C
Year Defi ci ency Sec. 6651(a) (1) Sec. 6654 Sec. 6662(a)

2000 $147, 076 - - $29, 415. 20
2001 341, 684 $85, 431 $13, 654. 96 -
2002 345, 892 85, 223 11, 373. 05 -

Unl ess otherw se indicated, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

Petitioner failed to conply with various orders prior to the
date set for trial, failed to present evidence concerning her
i ncome or deductions at the tinme of trial, was held in default
but given an opportunity to cure the default, and failed to nmake
any bona fide effort to cure the default. The issue for decision
i s whether respondent’s determ nations should be sustained in
full by reason of petitioner’s default. W have reviewed the
entire record to determ ne whether such a sanction is too severe
under the circunstances and have decided that it is not.

Backgr ound

Petitioner is a physician who resided in West Virginia at
the tine that she filed her petitions. For 2000 and 2002, she
filed Forms 1040, U.S. Individual Income Tax Return, in which she
inserted zeros in each line calling for information concerning
i ncone, deductions, or conputations of tax. Attached to each of
the Fornms 1040 was a frivol ous statenment contending that

petitioner did not have taxable incone and containing various
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other well-worn and | ong-rejected tax protester argunents.
Petitioner failed to file a return for 2001.

Respondent reconstructed petitioner’s incone fromthird-
party reporting, including Forns W2, Wage and Tax Statenent,
issued to petitioner by “Julie K MCamon, MD.”, Fornms 1099
i ssued for interest paid by banks, capital gain incone, and
various “nedi cal paynents”. The wages included in respondent’s
determ nation were $325,304 for 2000, $214,114 for 2001, and
$256, 811 for 2002. The itens included in respondent’s
determ nations of inconme were listed and identified in schedul es
attached to the statutory notices for each year.

In the petition in each case, petitioner denied that she had
any tax liability, denied the incone itens, and clained that she
had dependents, busi ness expenses, deductions, credits, etc. She
did not, however, identify any specific itens in dispute.

By notices served April 6, 2006, the three cases were set
for trial in Charleston, West Virginia, on Septenber 11, 2006.
Attached to the notice of trial was a Standing Pretrial O der
t hat stated, anong ot her things:

ORDERED that all facts shall be stipulated to the
maxi mum extent possible. Al docunentary and witten

evi dence shall be marked and stipul ated i n accordance

with Rule 91(b), unless the evidence is to be used

solely to inpeach the credibility of a w tness.

(bj ections may be preserved in the stipulation. If a

conplete stipulation of facts is not ready for

subm ssion at the commencenent of the trial or at such

other tinme ordered by the Court, and if the Court
determnes that this is the result of either party’s
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failure to fully cooperate in the preparation thereof,
the Court may order sanctions agai nst the uncooperative
party. Any docunents or materials which a party
expects to utilize in the event of trial (except solely
for inpeachnent), but which are not stipul ated, shal

be identified in witing and exchanged by the parties
at | east 14 days before the first day of the trial
session. The Court may refuse to receive in evidence
any docunent or material not so stipulated or

exchanged, unless otherw se agreed by the parties or

al l oned by the Court for good cause shown. * * *

On June 5, 2006, the Court received frompetitioner a letter
in which she referred to the three docketed cases and st at ed:

The docket nunbers and tax years appear to be m xed up.
Wul d you pl ease explain to nme whi ch docket nunber
applies to which tax year

This case should be settled. |If the IRS would
stipulate as to ny business expenses, | wll stipulate
as to the gross receipts and we can settle this case
out of court.

In response to that letter, the Court issued an order dated
June 6, 2006, which set out the docket nunbers, years,
deficiencies, and additions to tax and penalties in issue. The
order conti nued:

The substantial deficiencies in issue in these
cases arise fromrespondent’s determ nation that
petitioner failed to report inconme for the years in
issue. As petitioner argues, no allowance has been
made for business expenses that would be normal under
such circunstances. However, despite petitioner’s
clainms of uncertainty, anmounts determined to be her
income are specified in the notices of deficiency sent
to her for the years in issue as attributable to
reporting by third-party payors. In any event, it
appears that the within cases contain conmon i ssues.
Upon due consideration and for cause, it is hereby
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ORDERED: That, on the Court’s own notion, the
above cases are consolidated for trial, briefing, and
opinion. It is further

ORDERED: That, on or before July 7, 2006, the
parties shall neet in person, at which neeting
petitioner shall present to respondent’s designated
representative all docunents that petitioner contends
subst anti at e busi ness expenses or ot her deductions or
exenptions to which she is entitled for the years in
issue. At such neeting, respondent shall present to
petitioner copies of all third-party payor reports or
other information used by the Internal Revenue Service
in determning the unreported inconme reflected in the
notices of deficiency in these cases. It is further

ORDERED: That, on or before July 21, 2006, the
parties shall, jointly or separately, file with the
Court a witten report setting out the substance of the
nmeeti ng ordered above and their progress in conpliance
with Rule 91, Tax Court Rules of Practice and
Procedure, and with the Court’s Standing Pretrial Order
served with the Notice Setting Case for Trial.

Petitioner failed to conply with the Court’s order of
June 6, 2006, asserting that her “busy schedul e’ prevented
meeting wth respondent. Instead, on July 8, 2006, she wote a
letter to the Court in which she stated:

The docket nunber 5557-05 for tax year 2002 could not
possi bly be applicable as ny paperwork shows | only
have 2 cases in Tax Court, for the years 2000 (Docket
19719-04) and 2001 (386-05).

| have no know edge of filing an anmended petition for
tax year 2002 (Docket 5557-05) nor receiving a Notice
of Deficiency for this year.

* * * * * *

| did not receive a 90 day letter in reference to tax
year 2002 and | did not file any petitions, anended
petitions or answers in reference to this year. | deny
all tax liability for this year and ask that proof be
provided to me to substantiate the clains that | filed
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any petitions or docunents in accordance with the tax
year 2002. (Docket 5557-05).

| do not understand how you can consolidate ny cases,

when one case is not in existence. | request this
court correct its records so | may prepare ny case for
trial.

The Court responded to petitioner’s letter, enclosing a copy of
the petition that she had filed in docket No. 5557-05, contesting
the statutory notice for 2002. The Court’s letter, dated

July 27, 2006, conti nued:

Respondent’ s status report was filed July 13,
2006, in response to the Court’s Order dated June 6,
2006. Based on respondent’s report, the attachnents,
and your letter, it is obvious that you have not
conplied with the Court’s Order. Notw thstandi ng your
“busy schedul e”, inmmediate attention to these pendi ng
matters is necessary. |f you do not conply with the
applicable statutes and the Court’s Orders and Rul es
with respect to the exchange of docunents and
substantiati on of your clainmed deductions, none may be
allowed at the tinme of trial

Mor eover, your communi cations to date suggest that
t hese proceedi ngs may have been instituted or
mai ntai ned primarily for delay and that you have
unreasonably failed to pursue avail abl e adm ni strative
remedi es. In such circunstances, Internal Revenue Code
section 6673 authorizes a penalty not in excess of
$25,000 (in each docketed case). Therefore, you are
urged to give these matters your imredi ate, thorough
and appropriate attention.

On Septenber 5, 2006, petitioner filed a notion for
conti nuance. Respondent objected to petitioner’s notion for
conti nuance because, in part:

2. Petitioner alleges in her Mtion for
Conti nuance that nore time is needed to secure records,

prepare for trial, and fill out stipulations.
Respondent issued notices of deficiency to petitioner
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on August 18, 2004, Novenber 3, 2004, and January 19,
2005, for the taxable years 2000, 2001, and 2002,
respectively. Petitioner filed her anended petitions
on Decenber 1, 2004, February 16, 2005, and May 9,
2005, for the taxable years 2000, 2001, and 2002,
respectively, alleging that she had busi ness expenses.
Petitioner has not made avail able to respondent any
records regardi ng any busi ness expenses during the two
year period that has el apsed since respondent’s first
noti ce of deficiency.

* * * * * *

4. Petitioner alleges respondent has been unfair,
demandi ng, and unreasonabl e when petitioner requests
settlenment, when in fact, petitioner has made no
attenpt to resolve her cases, has cancell ed al
conferences schedul ed by respondent, and has failed to
provi de respondent with any evi dence what soever
regardi ng her alleged expenses, despite respondent’s
repeated invitations to do so. Petitioner failed to
conply with this Court’s order of June 6, 2006 to neet
and provide such business expenses.
Petitioner’s notion for continuance was denied, in part because
the Court conducts sessions in Charleston, West Virginia, only
once a year. There was no justification for postponing trial for
a year in the absence of any assurance that petitioner woul d nake
an effort to cooperate in the determnation of her tax
liabilities.

On Septenber 7, 2006, petitioner filed a notion to recuse,
all eging that the judge to whomthe cases had been assigned had a
personal bias and prejudice against petitioner as a pro se
l[itigant. That notion was denied. The Court had twice, in the
order of June 6, 2006, and the letter of July 27, 2006, made

special efforts to notify petitioner of what was required of her.
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Wen the cases were called fromthe calendar for trial on
Septenber 11, 2006, petitioner again noved for a continuance. In
addition to her clainms that she was too busy to produce docunents
to respondent, petitioner alleged that her accountant had quit in
January 2006, 8 nonths earlier, and that she had hired a new
accountant “within the |last two weeks”. Petitioner still could
not identify any erroneous incone itens included in respondent’s
determ nation or any deductions to which she clained entitlenent.
G ven the opportunity to testify regarding the penalties, she
proceeded as foll ows:
THE W TNESS [petitioner]: Your Honor, | would

like to have it on the record that I aman extrenely

busy physician in sole practice of obstetrics and

gynecol ogy, which no one wants to practice in Wst

Virginia anynore.

| do high risk obstetrics because there are no

high risk obstetricians in ny area. | have eight

t housand or approxi mately eight thousand patients now

registered in ny conputer, though | have nore. |

performa service by nyself that no one el se can do,

wor ki ng 24 hours a day.

| have no vacation, and the | ast vacation | took

was in 1989. | have tried to work with the Court, and
| would Iike to neet with counsel to cone up with a
settlenment. | had just needed nore tine. M
accountant had quit suddenly in January, and as |
mentioned previously, | had thought | could do the work

myself, and | realized that | couldn’t at this tine.

After asking for records fromhim | * * * now
received thempartially, and | have hired a new
accountant. | was led to believe that it was ny right
to file zero if | expected that | woul d not owe taxes
because of ny deductions and al | owances.

THE COURT: W told you that?
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THE WTNESS: M previous accountant had obtai ned
sonme information

THE COURT: Your accountant told you that?
THE W TNESS: Yes, ny previous accountant.
THE COURT: Do you wish to identify that person?
THE W TNESS: Not really.
In order to allow petitioner one further opportunity to
substanti ate deductions, the Court issued an order as follows:

These cases were called for trial in Charleston,
West Virginia, on Septenber 11, 2006, pursuant to
notice duly given. Petitioner orally noved the Court
for a continuance, which was denied for reasons
appearing in the transcript of proceedings. Petitioner
had failed to conply with the Court’s Order dated
June 5 [June 6], 2006, or the Standing Pretrial O der
served with the notice of trial. The parties did,
however, stipulate to Forns 1040 subm tted by
petitioner for 2000 and 2002 and to the notices of
deficiency that are the basis of these cases.
Petitioner testified briefly with respect to the
penalties in issue, claimng reliance on an
“account ant” whom she declined to identify. Upon due
consideration and for cause, it is hereby

ORDERED: That petitioner is held in default
pursuant to Rule 123(a), Tax Court Rules of Practice
and Procedure, by reason of petitioner’s failure to
conply with the Court’s orders and rules or otherw se
properly to prosecute these cases. It is further

ORDERED: That the determ nations of inconme set
forth in the statutory notices are sustained by reason
of petitioner’s failure to assert a reasonabl e dispute
with respect to any itemof income reported on the
information returns used in respondent’s determ nation.
See sec. 6201(d), Internal Revenue Code. It is further

ORDERED: That, on or before Decenber 11, 2006,
petitioner shall show cause in witing served on
respondent and filed with the Court why the within
cases should not be dism ssed by reason of her failure
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properly to prosecute these cases, wth decisions
entered in the full anobunts of deficiencies, additions
to tax, and penalties determned in the statutory
notices. Such showi ng shall include (1) a
representation that, on or before Cctober 23, 2006,
petitioner delivered to respondent’s counsel, or to a
desi gnee of respondent’s counsel, all docunents
identifying or substantiating deductions, exenptions,
or credits to which petitioner clains entitlenent for
tax years 2000, 2001, and 2002 and (2) a report with
respect to itens remaining in dispute after
respondent’s response ordered herei nbelow. Such report
shall include copies of all docunents relating to the
itens remaining in dispute, identification of wtnesses
that petitioner would call at any further trial of

t hese cases, a sunmary of the testinony of each such

W tness, and an estimate of the tinme required for such
testinmony. It is further

OCRDERED: That, on or before Novenber 22, 2006,
respondent shall advise petitioner in witing with
respect to any deductions, exenptions, or credit that
respondent will allow for the years in issue based on
the material produced to respondent by petitioner no
| ater than October 23, 2006. It is further

ORDERED: That, on or before Decenber 11, 2006,
respondent shall serve on petitioner and file with the
Court a witten report as to respondent’s then position
as to further proceedings in these cases.

The parties are advised that further trial of

these cases, if appropriate, nmay be set in Washington,

D.C., as indicated at the hearing on Septenber 11,

2006, or, if the parties agree, may be set in

Loui sville, Kentucky, during the Trial Session of the

Court schedul ed to comence there on February 5, 2007.

Petitioner failed to conply with the Court order of
Septenber 11, 2006. She did not present to respondent any
substanti ati on of expenses clainmed. She did provide copies of
unsi gned Fornms 1120S, U.S. Incone Tax Return for an S

Corporation, for the periods ended Decenber 31, 2000;
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Decenber 31, 2001; and Decenber 31, 2002. By letter dated
Novenber 7, 2006, respondent notified petitioner in witing that
t he docunents did not support respondent’s consideration or
al | onance of any deductions, exenptions, or credits fromor
agai nst her individual inconme or inconme taxes. Although the date
by which petitioner was to submt docunentation pursuant to the
Court’s order had passed, respondent requested that petitioner
provi de substantiation of any itens she would |ike to be
considered. Petitioner failed to provide any further
substantiation, responding only with a letter containing a
spurious attack on respondent’s counsel. Neither party has
requested further trial of these cases.

The Forns 1120S that were submtted by petitioner to

respondent reported “Conpensation of officers” of $325, 304;
$214, 114; and $256, 811, which corresponded to the anmounts
determ ned by respondent for 2000, 2001, and 2002, respectively.
In addition, the Fornms 1120S reported ordinary inconme distributed
to petitioner as the sole S corporation sharehol der of $116, 493;
$247,729; and $161, 859 for 2000, 2001, and 2002, respectively.
The sharehol der distributions were not included in the anmounts of
income determned in respondent’s statutory notices. The Soci al
Security nunber shown for petitioner on the Forns 1120S i s not
the sane as the Social Security nunber shown for petitioner on

her Forns 1040 and on the petitions filed in these cases. The
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anount of gross receipts reported on Form 1120S for 2000 was
$731, 619, and presunably was conpensation for petitioner’s
services as a physician. Only $79,703 in nedical paynents was
i ncluded as incone in the statutory notice for 2000. The gross
recei pts reported on Form 1120S for 2001, $731, 091, exceeded the
medi cal paynments included in the statutory notice for 2001
$614,748. The gross receipts reported on Form 1120S for 2002,
$739, 085, exceeded the nedical paynents included in the statutory
notice for that year, $612,981.

Di scussi on

Rul e 123 provides in part as foll ows:

(a) Default: |If any party has failed to plead or
ot herwi se proceed as provided by these Rules or as
required by the Court, then such party may be held in
default by the Court either on notion of another party
or on the initiative of the Court. Thereafter, the
Court may enter a decision against the defaulting
party, upon such ternms and conditions as the Court may
deem proper, or nmay inpose such sanctions (see, e.g.,
Rul e 104) as the Court nmay deem appropriate. The Court
may, in its discretion, conduct hearings to ascertain
whet her a default has been commtted, to determ ne the
decision to be entered or the sanctions to be inposed,
or to ascertain the truth of any matter.

(b) Dismssal: For failure of a petitioner
properly to prosecute or to conply with these Rules or
any order of the Court or for other cause which the
Court deens sufficient, the Court nay dism ss a case at
any tinme and enter a decision against the petitioner.
The Court may, for simlar reasons, decide agai nst any
party any issue as to which such party has the burden
of proof, and such decision shall be treated as a
di sm ssal for purposes of paragraphs (c) and (d) of
this Rule.
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Rul e 149(b) provides in part as foll ows:
(b) Failure of Proof: Failure to produce

evi dence, in support of an issue of fact as to which a

party has the burden of proof and which has not been

conceded by such party’'s adversary, may be ground for

dism ssal or for determnation of the affected issue

agai nst that party. * * *

CGenerally, petitioner has the burden of showing errors in
respondent’s determ nations. Rule 142(a). Section 7491(a)
provi des for the burden of proof on respondent if the taxpayer
i ntroduces credible evidence with respect to any factual issue
rel evant to ascertain her liability, has conplied with
substantiation requirenments, has nmaintained all records required,
and has cooperated with reasonabl e requests for w tnesses,
i nformati on, docunents, neetings, and interviews. Petitioner has
done none of those things, and the burden of proof remains with

her. Notably, with respect to deductions, petitioner nust bear

the burden of proof. See Rockwell v. Conm ssioner, 512 F.2d 882

(9th Cr. 1975), affg. T.C. Meno. 1972-133. Wth respect to
penal ties, section 7491(c) ordinarily inposes the burden of
production on respondent, as discussed bel ow

Wil e claimng throughout these cases that she did not owe
any taxes or wshed to settle her tax liability, petitioner has
repudi ated efforts by respondent’s counsel and by the Court to
secure information necessary to a negotiated settlenment or to a

determ nation on the nerits. Petitioner seeks “waiver” of the
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penalties and additions to tax on the ground that she is too busy
to keep up with her tax obligations.

The deductions clained on the S corporation returns that
petitioner produced have not been substantiated. Even taking
them at face value, however, for 2000, petitioner received wages
($325,304) and S corporation profits ($116,493) exceeding the
total wages and nedi cal paynents determined in the statutory
notice ($405,007). For 2001 and 2002, the incone reported on the
S corporation returns substantially exceeded the nedi cal paynents
i ncone di scovered by respondent as a result of third-party
reporting. Although it is not clear whether or when the S
corporation returns were filed, use of a different Soci al
Security nunber for petitioner apparently resulted in the
corporation’s net inconme’s not being included in the notices of
deficiency. Petitioner’s recalcitrance has nade it inpossible to
determ ne with confidence the precise anount of her taxable
income. On the entire record, however, we cannot concl ude that
the deficiencies are excessive. Thus, we do not believe that
justice requires that petitioner be provided any further
opportunities to cure her prior defaults.

Petitioner has repeatedly asserted that respondent’s counsel
and the Court are biased against pro se litigants. She has nade
ot her spurious charges. Petitioner’s clains are totally w thout

merit. The Court’s orders and Rules take into consideration that
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the majority of the cases pending in this Court are filed by pro
se litigants, nost of whom do not have the educational background
that petitioner has. (O the 46 groups of cases on the
Septenber 11, 2006, calendar in Charleston, Wst Virginia, 43
groups involved pro se taxpayers. Thirty-three groups of cases
settled before or shortly after the calendar call.) Petitioner’s
pro se status does not entitle her to disregard orders or Rules

of the Court. See, e.g., Bauer v. Conmi ssioner, 97 F.3d 45 (4th

Cir. 1996). She was clearly warned by the Court’s orders and
|l etter of the consequences of her failure to conply. If
petitioner truly desires a settlenment, she nust present
respondent’s counsel with information that would justify any
concession by respondent. |If she wishes to refute the
deficiencies on the nerits, she nust produce evidence. She has
refused to do anything to show nerit in her cases.

In the statutory notices and in respondent’s trial
menor andum each item of inconme determined in respondent’s
determ nation for each year is listed by payor, formof third-
party report, and anmount. That information was al so provided to
petitioner in accordance with the Court’s order of June 6, 2006,
yet petitioner has shown no error in the determ nation of incone.
See sec. 6201(d). We infer fromher failure to produce evidence

t hat she has none or that it would be unfavorable to her cl ains.
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See Wchita Terminal Elevator Co. v. Commi ssioner, 6 T.C. 1158,

1165 (1946), affd. 162 F.2d 513 (10th Cir. 1947).

Petitioner has not presented any substantiation of
deductions clainmed on the Forns 1120S or any ot her deductions
that she wshed to claimon her Fornms 1040. In effect, she has
received the benefit of some unsubstantiated deductions fromthe
gross incone acknow edged on the Forns 1120S, which exceeds the
inconme determned to be taxable to her. W cannot concl ude that
the incone set forth in the statutory notices as conpensation for
her medi cal services exceeds the correct total incone taxable to
her as wages or as S corporation inconme. She has not identified
any error in the determnations of interest or capital gain
income. She has given us no indication that personal item zed
deductions exceed the standard deduction allowed in the statutory
noti ces.

The record contains copies of the Fornms 1040 submtted by
petitioner for 2000 and 2002. For 2000, respondent determ ned a
penal ty under section 6662(a). Petitioner’s Form 1040, with its
frivolous attachnment, on its face establishes negligence.
Petitioner’s testinony that an unidentified accountant advised
her that she could file “zero incone returns” does not show
reasonabl e reliance or good faith and is not credible.

For 2001, respondent contends, and petitioner does not deny,

that petitioner did not file a return. For 2002, the record



- 17 -
reflects that petitioner again submtted a frivol ous Form 1040,

whi ch was not a valid return. See Cabirac v. Conm ssioner, 120

T.C. 163, 168-170 (2003). Petitioner’s argunments with respect to
the penalties and additions to tax, i.e., that she was “too busy”
to conply and relied on the unidentified accountant, have no
merit.

Petitioner was fully warned in the letter of July 27, 2006,
on the record at the tine for trial, and by our order of
Septenber 11, 2006, of the consequences of her failure to produce
evi dence in support of her deductions or otherw se properly to
prosecute these cases. She did not conply with the orders of the
Court. On the existing record, we are satisfied that the
appropriate action under Rules 123 and 149(b) is to nmake our
order to show cause absolute and to dism ss these cases.

In the Court’s letter dated July 27, 2006, the Court
referred petitioner to the provisions of section 6673(a)(1),
whi ch are:

SEC. 6673(a). Tax Court Proceedings.--
(1) Procedures instituted primarily for
del ay, etc.— \Wenever it appears to the Tax Court
t hat - -
(A) proceedings before it have been
instituted or maintained by the taxpayer

primarily for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or
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(C the taxpayer unreasonably failed to
pursue avail able adm nistrative renedies,

the Tax Court, in its decision, may require the

taxpayer to pay to the United States a penalty not

in excess of $25, 000.
By her repeated refusals to provide substantiation of her
deductions and other clains, petitioner has unreasonably failed
to pursue avail able adm nistrative renedies. Even if she had

bel atedl y produced acceptabl e substantiati on, a penalty under

section 6673 m ght be appropriate. See Suri v. Comm ssioner,

T.C. Meno. 2004-71, affd. 96 AFTR 2d 2005-6526 (2d G r. 2005);

Giest v. Comm ssioner, T.C. Meno. 1995-165. W are not inposing

a penalty at this tine, because dism ssal of the petitions is
sanction enough. However, inasmuch as petitioner has filed
another petition in this Court for 2003 (docket No. 10677-06),
she is hereby warned that the type of recalcitrance, obstruction,
and procrastination evident in these cases may result in an
addi ti onal sanction of up to $25, 000.

To reflect the foregoing,

An appropriate order and

decision will be entered in

each case.




