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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: This case was commenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 with respect to unpaid trust fund
recovery penalties under section 6672 for periods ended Decenber

31, 1998, March 31, 1999, June 30, 1999, Septenber 30, 1999, and
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Decenber 31, 1999. Unless otherw se indicated, all section
references are to the Internal Revenue Code.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in Texas at the tine that he filed the
petition.

On Cctober 25, 2001, the Internal Revenue Service (IRS) sent
by certified mail a Letter 1153, Trust Funds Recovery Penalty
Letter, proposing to assess agai nst petitioner a trust fund
recovery penalty attributable to unpaid liabilities from Form
941, Enployer’s Quarterly Federal Tax Return, incurred by Netco
El ectrical Services, Inc., for the final quarter of 1998 and al
four quarters of 1999.

On Decenber 10, 2001, petitioner contested his liability for
t he proposed trust fund recovery penalty on the Form 2751,
Proposed Assessnent of Trust Fund Recovery Penalty, included with
the Letter 1153.

Petitioner’s contest was unsuccessful, and on January 1,
2002, the IRS assessed a liability pursuant to section 6672 for
the third quarter of 1999. On January 17, 2002, the I RS assessed
aliability pursuant to section 6672 for the fourth quarter of
1998, and on April 1, 2002, the IRS assessed liabilities for the

first, second and fourth quarters of 1999.
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On May 11, 2006, the IRS sent to petitioner a Letter 3172,
Notice of Federal Tax Lien Filing and Your R ght to a Hearing
Under I RC 6320 (CDP Notice). On or about My 18, 2006,
petitioner sent to the IRS a Form 12153, Request for a Collection
Due Process Hearing.

The notice of determination that is the basis of this
proceedi ng was sent to petitioner on April 12, 2007. In
sustaining the notice of lien, the notice of determ nation set
forth the verification of |egal and procedural requirenents and
di scussed the relevant issues petitioner presented. |In part, the
noti ce stated:

Pursuant to I RC 6330(c)(2)(B), a taxpayer can
raise a challenge to the existence or anmount of the
underlying tax liability if the person did not receive
any statutory notice of deficiency for the tax
liability or did not otherw se have an opportunity to
di spute the tax liability.

The Taxpayer Bill of Rights 2 (TBORII) added a
prelimnary notice requirenment regarding trust fund
recovery penalty assessnents made (assessed) after July
1, 1996. Pursuant to | RC 6672(b), the taxpayer nust be
notified in witing before an assessnent is nmade. The
notice of the proposed assessnent nust precede the
noti ce and demand for paynent by at |east 60 days.

In this case, Letter 1153 was nmailed by certified
mail to the taxpayer’s |ast known address on Cctober
25, 2001. The taxpayer received the notice and
subm tted an i nadequate appeal. The taxpayer was
af forded an opportunity to perfect his protest but
failed to do so by the deadline of Decenber 24, 2001
The notice and denmand for paynent was sent on January
17, 2002, nore than 60 days after the issuance of
Letter 1153. Therefore, the required pre-assessnent
procedures were foll owed.
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Appeal s has determ ned that the taxpayer is
precl uded from chal |l engi ng the existence or anmount of
the underlying tax liability wwthin the context of this
due process hearing pursuant to I RC 6330(c)(2)(B)
However, the taxpayer also filed Form 843, Caimfor
Ref und and Request for Abatenment, which was deni ed by
Techni cal Services Advisory on Novenber 30, 2006 and
assigned to Appeals in conjunction with the collection
due process hearing. The taxpayer’s issues concerning
the validity of the underlying liability were addressed
within the separate cl ai mproceedi ng. Appeals
sust ai ned the claimdisall owance after determ ning that
the taxpayer was a responsi ble person who willfully
failed to pay the trust fund taxes as defined by IRC
6672(a) and 6671(b). A statutory notice of claim
di sal | owance was mailed to the taxpayer within the
cl ai m pr oceedi ng.

The notice of determ nation also summari zed petitioner’s claim
that he could not pay the trust fund recovery penalty and
petitioner’s refusal to provide information concerning his
spouse’ s assets and st at ed:

Consequently, Appeals is unable to accurately
determ ne the taxpayer’s ability to pay and cannot
recomend that the taxpayer’s account be declared
currently not collectible at this tine.

The taxpayer did not propose an install nment
agreenent or offer in conprom se as a collection
al ternative.

In the petition, petitioner asserts that

These are not ny taxes. They are taxes owed by C
Sni der who owns Netco Electrical Services. | have
given proof to the IRS of the ownership of Netco. |
had no ownership of Netco Electrical Services, | did
not collect nonies; wite checks or perfornmed any daily
activities of Netco. | was hired as a consultant to
down size Netco, and try to increase share of Market.
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OPI NI ON

The underlying liabilities in this case were assessed under
section 6672, which inposes penalties for failure to collect,
account for, and pay over incone and enpl oynent taxes of
enpl oyees. These penalties are commonly referred to as trust
fund recovery penalties. As set forth in section 6671, such
penalties are assessed and collected in the sane nanner as taxes
agai nst a person who is “an officer or enployee of a corporation
* * * who as such officer, enployee or nenber is under a duty to
performi the duties referred to in section 6672. Such persons
are referred to as “responsi bl e persons”, and the term nay be

broadly applied. See generally Logal v. United States, 195 F. 3d

229, 232 (5th Gr. 1999); Barnett v. IRS, 988 F.2d 1449, 1454

(5th CGr. 1993). Any person who qualifies as a responsible
person under the statute is liable for the penalty vis-a-vis the
Governnent; a right of contribution against other responsible
persons exists but nust be clained separate and apart from
proceedi ngs to collect the penalty brought by the United States.
Sec. 6672(d).

In his trial nmenorandum and at trial petitioner continued to
mai ntai n that he was not responsible for the trust fund recovery
penal ti es assessed against him and he argued that the IRS should
pursue the person or persons in fact responsible. He did not

di spute that he had pursued his argunents previously and
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unsuccessfully. Respondent’s position is that the prior
opportunity to dispute the underlying liabilities precludes our
consideration of petitioner’s argunents.

Section 6321 creates a lien in favor of the United States on
all property and rights to property belonging to a person |iable
for taxes when paynment has been demanded and neglected. The lien
arises by operation of |aw when the I RS assesses the anmount of
unpaid tax. Sec. 6322. The IRS files a notice of Federal tax
lien to preserve priority and put other creditors on notice. See
sec. 6323.

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice of the
filing of a lien under section 6323. This notice nust be
provi ded not nore than 5 busi ness days after the day the notice
of lienis filed and nust advise the taxpayer of the opportunity
for admnistrative reviewin the formof a hearing. Sec.
6320(a)(2). Petitioner has not shown or asserted any om ssion
with respect to the filing or notice of the lien, and none is
di sclosed in the record.

Section 6320 further provides that the taxpayer may request
a hearing within the 30-day period beginning on the day after the
5-day period. The hearing generally shall be conducted
consistent with the procedures set forth in section 6330(c), (d),

and (e). Sec. 6320(c). A taxpayer may raise any rel evant issue
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at the hearing including challenges to “the appropri ateness of
collection actions” and may neke “offers of collection
al ternatives, which may include the posting of a bond, the
substitution of other assets, an installnent agreenent, or an
offer-in-conpromse.” Sec. 6330(c)(2)(A). At the hearing a
taxpayer may chal |l enge the exi stence and anmount of the underlying
tax liability only if he or she received no notice of deficiency
or did not otherw se have an opportunity to dispute such tax
liability. Sec. 6330(c)(2)(B)

Qur jurisdiction to review determ nations under section 6330
Wth respect to trust fund recovery penalties is relatively

recent. See G nsberg v. Conmmissioner, 130 T.C. __ (2008). Thus

we have not explored the nmeaning of a “prior opportunity to
di spute” in this context. However, section 301.6320-1(e)(3),
QRA-E2, Proced. & Adm n. Regs., addresses the neaning of that
termas foll ows:

Q E2. Wuen is a taxpayer entitled to chall enge
the existence or amount of the tax liability specified
in the CDP Notice?

A-E2. A taxpayer is entitled to challenge the
exi stence or anount of the underlying liability for any
tax period specified on the COP Notice if the taxpayer
did not receive a statutory notice of deficiency for
such liability or did not otherw se have an opportunity
to dispute such liability. Receipt of a statutory
notice of deficiency for this purpose neans receipt in
time to petition the Tax Court for a redeterm nation of
the deficiency determned in the notice of deficiency.
An opportunity to dispute the underlying liability
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i ncludes a prior opportunity for a conference with
Appeal s that was offered either before or after the
assessnment of the liability. * * *
The quoted regul ati on has been expl ained and applied in

circunstances simlar to those in this case. See Pelliccio v.

United States, 253 F. Supp. 2d 258 (D. Conn. 2003). Petitioner

contested the liability in response to the Letter 1153, although
his contest was unsuccessful. Apparently he failed to follow up
wi th Appeals after being afforded the opportunity.

In Lewis v. Conm ssioner, 128 T.C 48, 50-61 (2007), we

di scussed at length and upheld the validity of section 301. 6330-
1(e)(3), &A-E2, Proced. & Adm n. Regs., concluding that a prior
opportunity to dispute a liability, for purposes of section
6630(c)(2)(B), did not require an opportunity for judicial review
of the liability. Thus we conclude that petitioner is not
entitled to dispute here his status as a responsi bl e person and
the consequent liabilities for the underlying trust fund recovery
penal ties.

Because we may not redeterm ne the underlying liabilities,
our review of the notice of determnation is for abuse of

di scretion. See, e.g., Jones v. Conm ssioner, 338 F.3d 463 (5th

Cir. 2003). Petitioner has not in this proceedi ng pursued any
argunment or presented any evidence that would allow us to

conclude that the determ nation to sustain the |lien was
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arbitrary, capricious, wthout foundation in fact or |aw, or

ot herwi se an abuse of discretion. See, e.g., Ganelli v.

Comm ssioner, 129 T.C 107, 111-112 (2007). Therefore,

Deci sion will be entered

for respondent.




