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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GALE, Judge: Pursuant to sections 6320 and 6330(d),*
petitioner seeks review of respondent’s determ nation to sustain

a notice of Federal tax lien with respect to petitioner’s unpaid

1Unl ess otherwi se noted, all section references are to the
| nt ernal Revenue Code of 1986 as anended. All dollar anmpunts
have been rounded to the nearest doll ar.
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trust fund recovery penalties (trust penalties) under section
6672 for the quarterly periods ended Decenber 31, 2002, and June
30, 20032 (relevant periods). The issues for decision are: (1)
Wet her petitioner is precluded from chall engi ng her underlying
tax liabilities for the rel evant periods; and (2) whether
respondent abused his discretion in upholding the notice of
Federal tax lien.?
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in New
York at the tinme she filed the petition.

| . Petitioner’s Liability for Trust Fund Recovery Penalties

On Cctober 4, 2005, respondent sent petitioner by certified
mail a Letter 1153, Trust Funds Recovery Penalty Letter,
proposi ng to assess agai nst petitioner trust fund penalties of

$15, 129 pursuant to section 6672 for the rel evant peri ods,

2Al t hough an attachnent to respondent’s notice of
determ nation refers to June 30, 2006, the notice itself and al
ot her rel evant docunents refer to June 30, 2003. W concl ude
that the reference to 2006 is a typographical error.

3The Court conducted a trial on the issue of whether
petitioner is precluded from chall engi ng her underlying tax
liabilities, leaving the option of a further trial concerning the
merits of the underlying tax liabilities if it were concl uded
that petitioner is entitled to challenge them G ven our
conclusion herein that petitioner is precluded from chall engi ng
her underlying liabilities, no further proceedi ngs appear
necessary.
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attributable to unpaid tax liabilities of G obenet
Tel ecommuni cations, Inc. (4 obenet). The Letter 1153 was sent to
petitioner’s | ast known address and informed her that she had the
right to appeal or protest the proposed assessnment and that she
had to mail a witten appeal within 60 days of the date of the
letter to preserve her right to appeal. The U. S. Postal Service
subsequently attenpted delivery of the letter before returning it
to respondent marked “Uncl ai ned”. Respondent received the
uncl ai med letter on October 28, 2005. Petitioner did not appeal,
and on March 27, 2006, the trust fund penalties were assessed
agai nst petitioner as a responsible party for G obenet’s unpaid
tax liabilities.*

1. Respondent’s Coll ection Activities

On Septenber 14, 2007, respondent sent to petitioner by
certified mail a Notice of Intent to Levy and Notice of Your
Right to a Hearing (levy notice) covering the section 6672
penalties for the relevant periods. Petitioner received the |evy
notice shortly thereafter. On Cctober 23, 2007, respondent
mailed to petitioner by certified mail a Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under I RC 6320 (lien
notice) covering the section 6672 penalties for the rel evant

periods as well as three other quarters in 2002 and two quarters

“ln the petition, petitioner averred that she was a “15%
sharehol der” of G obenet during the rel evant periods.
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in 2001. Respondent enclosed a Form 12153, Request for a
Col | ection Due Process or Equivalent Hearing, with the lien
notice. Petitioner conpleted the Form 12153, requesting a
hearing with respect to the rel evant periods but not the other
guarters listed on the lien notice. The Form 12153 expl ai ned
petitioner’s disagreenment with the lien as follows: “l was not
t he decision maker in the business - all paynent decisions were
made by president - Kenneth WIllians.” Next to the fornis
signature line, petitioner entered the date “Cctober 3, 2007”
Petitioner checked boxes on the formindicating that the basis
for her hearing request was both a lien notice and a |l evy notice.
She further indicated that she wi shed to pursue a collection
alternative; nanely, an installnment agreenent or an
offer-in-conprom se. Petitioner hand-delivered an envel ope
containing the formand a copy of the levy notice to a security
guard at respondent’s | ocal office in Hauppauge, New York. The
envel ope was dated “October 24", in the handwiting of
respondent’s security guard.

The Appeal s enpl oyee assigned to petitioner’s case took the
position, on the basis that petitioner’s Form 12153 was received

by the Appeals Ofice on Cctober 24, 2007, that the form was
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untinmely with respect to the proposed | evy.®> The Appeals
enpl oyee and petitioner conferred by tel ephone on May 20, 2008,
at which tinme an install nment agreenent was di scussed, according
to the case activity record. The case activity record further
records that the Appeal s enpl oyee subsequently sent petitioner a
proposed install nent agreenment but that on July 2, 2008,
petitioner called the Appeals enpl oyee and i nformed himthat she
did “not want to pay on * * * [her] debt for the rest of her
life” and that she wanted himto issue a notice of determ nation
so that she could go to the Tax Court.

On July 7, 2008, the Appeals Ofice sent petitioner a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determ nation) sustaining the notice
of Federal tax lien. The notice of determ nation stated that
petitioner raised no issues other than challenging her underlying
tax liabilities, which she was ineligible to do “since prior
appeal rights were offered” with respect to the Letter 1153.
Petitioner filed a tinmely petition contesting the notice of
determ nation. 1In her petition, petitioner’s only avernents were

chal l enges to her underlying tax liabilities.

SAccording to the Appeal s enpl oyee's case activity record,
petitioner did not request an equivalent hearing with respect to
t he proposed | evy.
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OPI NI ON

Col l ecti on Hearing Procedure

Section 6320(a) requires the Secretary to notify the
taxpayer in witing of the filing of a notice of Federal tax lien
and of the taxpayer’s right to an adm nistrative hearing on the
matter. At the hearing a taxpayer may rai se any rel evant issue,

i ncl udi ng appropriate spousal defenses, challenges to the
appropri ateness of the collection action, and possible collection
alternatives. Sec. 6330(c)(2)(A). A taxpayer is precluded,
however, from contesting the existence or anmount of the
underlying tax liability unless the taxpayer failed to receive a
notice of deficiency for the tax liability in question or did not
ot herwi se have an opportunity to dispute the tax liability. See

sec. 6330(c)(2)(B); Sego v. Comm ssioner, 114 T.C. 604, 609

(2000) .

Foll owi ng a hearing the Appeals Ofice nmust issue a notice
of determ nation regarding the validity of the filed Federal tax
lien. In making the determ nation the Appeals officer is
required to take into consideration: (1) H's verification that
the requirenents of applicable |law and adm ni strative procedure
have been net; (2) relevant issues raised by the taxpayer; and
(3) whether the proposed collection action appropriately bal ances
the need for efficient collection of taxes wth a taxpayer’s

concerns regarding the intrusiveness of the proposed collection
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action. Sec. 6330(c)(3). If the taxpayer disagrees with the
Appeals Ofice’' s determ nation, the taxpayer may seek judici al
review by appealing to this Court. Sec. 6330(d).

1. Whether Petitioner May Chall enge the Underlyi ng Tax
Liabilities

Respondent contends, and we agree, that section
6330(c)(2)(B) precludes petitioner fromchallenging the existence
or amount of her underlying tax liabilities for the rel evant
peri ods because petitioner had a prior opportunity to dispute
them Al though the Appeal s enpl oyee concluded in the notice of
determ nation that petitioner was precluded fromchall enging the
underlying tax liabilities on the basis of the mailing of the
Letter 1153 to petitioner and its return to respondent uncl ai ned,
we need not deci de whether the circunstances surrounding the
Letter 1153 provided sufficient grounds for the Appeals
enpl oyee’ s conclusion. That is so because, even if the Appeals
enpl oyee erred in relying on the Letter 1153, such error was
harm ess. The levy notice, which petitioner acknow edged
receiving sonetine “close” to its mailing date of Septenber 14,
2007, constituted a prior opportunity to dispute the underlying

tax liability as contenplated in section 6330(c)(2)(B). See Bel

v. Conmm ssioner, 126 T.C 356, 358 (2006).
As our findings reflect, we conclude that petitioner
submtted the Form 12153 hearing request on Cctober 24, 2007, and

not on or about Cctober 3, 2007, as petitioner clains.
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Petitioner testified, and respondent’s records reflect, that she
hand- del i vered the Form 12153 to respondent’s office at
Hauppauge, New York. The envel ope in which the form was
delivered has the notation “Cctober 24” handwitten on it.
Respondent’ s col | ecti on group nanager at the Hauppauge office
testified credibly that it was standard practice at the office
for the security guard to accept hand-delivered materials and to
date them and that he recognized the “Cctober 24” notation as
the handwiting of the security guard. The Form 12153 itself
al so bears a “RECEI VED' stanp of October 24, 2007, corroborating
the foregoing. Petitioner, by contrast, was unable to recall at
trial the exact date on which she delivered the formto
respondent’s office. Moreover, petitioner offers no expl anation
as to how the Form 12153 coul d have been delivered on or about
Cct ober 3, 2007, when the formrequested a hearing for both the
|l evy notice and the lien notice, the |atter of which was not
i ssued until Cctober 23, 2007. |In these circunstances, we are
persuaded that delivery occurred on Qctober 24, 2007.

The | evy notice was dated Septenber 14, 2007. Accordingly,
the last day for naking a tinely hearing request with respect to
the levy notice was Cctober 15, 2007.° Petitioner’s Form 12153
was therefore untinely with respect to the levy notice, with the

result that she failed to avail herself of a previous opportunity

5Cct. 14, 2007, was a Sunday.
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to dispute the underlying tax liabilities. See id. (“This

statutory preclusion is triggered by the opportunity to contest

the underlying liability, even if the opportunity is not
pursued.” (enphasis added)). W conclude that the Appeals
enpl oyee’ s determ nation that petitioner was precluded from
chal l enging the underlying tax liabilities under section
6330(c)(2)(B) was proper.

I11. Review of the Notice of Deternination for Abuse of
Di scretion

Because the validity of the underlying tax liabilities is
not properly at issue, we review the notice of determ nation fo

abuse of discretion. See Sego v. Commi ssioner, supra at 610;

Goza v. Comm ssioner, 114 T.C. 176, 182 (2000). In reviewing f

abuse of discretion under section 6330(d)(1), generally we
consider only argunents, issues, and other nmatters that were
rai sed at the section 6330 hearing or otherw se brought to the

attention of the Appeals Ofice. Ganelli v. Conmm ssioner, 129

T.C. 107, 115 (2007); see also sec. 301.6320-1(f)(2), QRA-F3,
Proced. & Admin. Regs. However, we review whether the Appeals
O fice verified conpliance with applicable | aw under section
6330(c) (1) without regard to whether the taxpayer raised it as

i ssue at the Appeals hearing. Hoyle v. Conm ssioner, 131 T.C

197, 202-203 (2008). The Appeals Ofice abuses its discretion

its “discretion has been exercised arbitrarily, capriciously, o

r

or

an

i f

r
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wi t hout sound basis in fact.” Miilmn v. Conmi ssioner, 91 T.C.

1079, 1084 (1988).

Petitioner has not advanced any argunment or presented any
evi dence that would allow us to conclude that the determ nation
to sustain the lien was arbitrary, capricious, or wthout
foundation in fact, or otherwi se an abuse of discretion. See,

e.g., Ganelli v. Conm ssioner, supra at 111-112, 115. According

to the case activity record and notice of determ nation, while an
install ment agreenment was initially considered, petitioner

term nated such consi deration because she wanted to contest the
underlying tax liabilities in the Tax Court. Petitioner has not
di sputed the foregoing.

According to respondent’s notice of determ nation, the
Appeal s enpl oyee verified through transcript analysis that valid
assessnents of the underlying tax liabilities were made for the
rel evant periods. Petitioner has not disputed the foregoing.
Transcripts of account for each year are in the record, and they
denonstrate conpliance with assessnent procedures. W
accordingly find that the Appeals enpl oyee verified that al
requi renents of applicable | aw and adm ni strative procedure were
met. Further, the Appeals Ofice concluded that the filing of
the notice of Federal tax lien balanced the need for efficient
collection of taxes with concerns that the collection action be

no nore intrusive than necessary, according to the notice of
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determ nation. Petitioner has not disputed the foregoing.
Petitioner raised no other issues throughout the section 6330
adm ni strative process, in her petition, or at trial. On the
basis of the foregoing, we conclude that respondent did not abuse
his discretion in sustaining the notice of Federal tax lien.

We have considered all of petitioner’s statenents,
contentions, argunents, and requests that are not discussed
herein, and, to the extent we have not found themto be frivol ous
and/ or groundless, we find themto be without nerit and/or
irrel evant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




