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UNI TED STATES TAX COURT

WLLIAM J. MCCORKLE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 1433-03L. Fil ed February 24, 2005.

R s Appeals Ofice determ ned that R was warrant ed
in filing a notice of Federal tax lien (NFTL) against P
Wi th respect to his 1996 Federal incone tax liability.
P assigns error on the grounds that R erroneously
refunded his $2 mllion remttance for 1996 to the U. S.
Marshal s Service pursuant to a forfeiture order issued
under 18 U. S.C. sec. 982 (2000) by the District Court
in an unrelated, non-tax crimnal case. R and P have
both noved for summary judgnent.

1. Held: R was dutybound to conply with the
forfeiture order, which is not subject to collatera
attack in this court.

2. Held, further, R had no duty to defend agai nst
the forfeiture order.

3. Held, further, the Appeals Ofice did not err
in determning that R was warranted in filing the NFTL;
therefore, Rs nmotion for summary judgnent wll be
granted and PPs wll be deni ed.
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WlliamJ. MCorkle, pro se

Panela L. Mable, for respondent.

OPI NI ON

HALPERN, Judge: This case is before the Court to review a
determ nati on nmade by respondent’s Appeals O fice (Appeal s) that
respondent was warranted in filing a notice of Federal tax lien
(the notice of Federal tax lien or NFTL) against petitioner with
respect to his Federal incone tax liability for 1996 (1996 tax
l[tability). W review that determ nation pursuant to sections
6320(c) and 6330(d)(1).! Petitioner assigns error to Appeals’
determ nation on the grounds that Appeals erred in determ ning
that a $2 mllion renmttance nade by petitioner to the Internal
Revenue Service (I RS) on or about May 16, 1997 (the $2 mllion
remttance), did not satisfy the 1996 tax liability. Appeals
determined that the $2 mllion remttance did not satisfy the
1996 tax liability because that anpbunt had been refunded to the
U.S. Marshals Service (Marshals Service) pursuant to an order of
the court in a non-tax crimnal case involving petitioner. The
order specified that the $2 million was subject to crimnal
forfeiture pursuant to 18 U S.C. sec. 982 (2000). There being

little dispute as to the underlying facts, the parties have each

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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moved for summary judgnent (together, the notions).

Rul e 121 provides for sunmary judgnment. Summary judgnent
may be granted with respect to all or any part of the |egal
issues in controversy "if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law." Rule 121(a) and
(b).

We are satisfied that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
|aw. For the reasons that follow, we shall grant respondent’s
notion for summary judgnment and deny petitioner’s.

Backgr ound

| nt roducti on

We draw the follow ng facts fromthe pleadi ngs, requests for
adm ssions (together with any objections or responses thereto),
the notions, nenoranda in support of the notions, responses to
the notions, other docunents filed with the Court, and reports of
the Court of Appeals for the Eleventh Circuit concerning crimnal

proceedi ngs involving petitioner and others; viz United States V.

McCorkle, 321 F.3d 1292 (11th Cr. 2003), and United States v.

Venske, 296 F.3d 1284 (11th Cr. 2002). Principally, we rely on

the Statenment of the Facts contained in respondent’s Menorandum
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of Authorities in Support of Respondent’s Cross-Mtion for
Summary Judgnent and Response to Petitioner’s Mtion for Summary
Judgnent. Respondent describes the facts so stated as being
undi sputed, and it appears that petitioner agrees.? For purposes
of disposing of the notions, we find the follow ng facts to be
true.?

Resi dence
At the tinme the petition was filed, petitioner was an i nmate
at the Federal Correctional Institution, Jesup, Ceorgia.

The $2 MIlion Renittance

Petitioner failed to file an incone tax return for 1996,
al t hough he requested (the request) and received an extension of
time, until August 15, 1997, to do so. No paynent of tax
acconpani ed the request, and the request recites that no i ncone
tax is owed for 1996. Wen, subsequently, petitioner nade the $2
mllion remttance (on or about May 16, 1997), he indicated that
it was for his 1996 tax year, and respondent applied it to
petitioner’s account for 1996. The $2 million remttance was not

acconpanied by a tax return. Petitioner made the $2 nmillion

2 |n Petitioner’s Response in Qpposition to Respondent’s
Cross-Motion for Sunmmary Judgnment and Response to Petitioner’s
Motion for Sunmary Judgnent, petitioner describes respondent’s
statenent of facts as being nerely inconplete: “Not all of the
undi sputed facts are set forth in Respondent’s Menorandum of
authorities”.

3 Al dollar anpunts have been rounded to the nearest
dol | ar.
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remttance on or about May 9, 1997, shortly after Federal agents
had seized petitioner’s property and docunents.

The Crimnal Case

Petitioner was one of several defendants in the nulticount

crimnal case styled United States v. M Corkle, Crimnal Docket

No. 98-CR-52-All (MD. Fla.) (sonetines, the crimnal case). On
March 19, 1998, a superseding indictnment was brought agai nst
petitioner (anmong others), which included nunmerous counts
i nvol ving fraud and noney | aundering. The noney-| aundering
counts were brought pursuant to 18 U S.C. secs. 1956 and 1957,
and the superseding indictnment charged that petitioner had
| aundered and conspired to | aunder tel emarketing fraud proceeds
fromJduly 26, 1996, through July 2, 1997

The superseding indictnment also contained a forfeiture count
al l eging that any proceeds that petitioner obtained fromfraud
and noney | aundering were forfeitable to the United States
pursuant to 18 U.S.C. sec. 982(a)(1l). Petitioner and his wife
had deposited $7 million in | aundered proceeds into the Royal
Bank of Canada Trust Conpany, in the Cayman Islands. O that $7
mllion, $2 mllion was used to make the $2 mllion rem ttance,
and $2 mllion was transferred to a legal trust fund established
to pay the |legal fees of petitioner’s (and his wife s) crimnal
defense attorneys, including F. Lee Bailey, which $2 mllion was

|ater transferred by M. Bailey to hinself and others.
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On Novenber 4, 1998, a jury convicted petitioner (anong
ot hers) of executing a tel emarketing schene in violation of 18
US C secs. 1341 (mail fraud) and 1343 (wre fraud), of
conspiring to |launder the proceeds of the schene in violation of
18 U.S.C. sec. 1956(h), and of l|aundering those proceeds in
violation of 18 U S.C. secs. 1956(a)(2)(B) and 1957(a). On
Novenber 5, 1998, the United States District Court for the Mddle
District of Florida (the District Court) submtted the crim nal
forfeiture count to the jury, which returned a special verdict
finding that certain real and personal property, including
numer ous bank accounts, was subject to forfeiture. As part of
its determnation, the jury concluded that, because it was
traceable to petitioner’s crimnal acts, the $2 nillion
remttance was subject to forfeiture. The jury also concl uded
that the $2 million petitioner had transferred to the | egal trust
fund established to pay his crimnal attorneys, including M.
Bail ey, was forfeitable, since it was also traceable to
petitioner’s crimnal acts. On Decenber 16, 1998, pursuant to
the jury’s determnation on the forfeiture count, the District
Court entered a forfeiture order (the forfeiture order),
requiring forfeiture of, among other things, the $2 mllion
remttance.

Petitioner was sentenced on January 25, 1999. Petitioner

appeal ed his conviction and sentence to the Court of Appeals for
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the Eleventh Crcuit, which affirmed the conviction but vacated
petitioner’s sentence and renmanded the case to the District Court

for resentencing. See United States v. Venske, 296 F.3d 1284

(12th Gr. 2002).% The Court of Appeals left intact the

forfeiture aspects of the case. United States v. MCorkle, 321

F.3d at 1294 n. 1.

Pursuant to the forfeiture order, on or about February 1,
1999, the Marshals Service sought to recover fromrespondent the
$2 mllion remttance. On or about February 18, 1999, respondent
conplied with the forfeiture order and returned $2 mllion to the
Marshal s Service by maki ng a manual refund and issuing a check
made payable to the Marshals Service (the refund).

Respondent’s Exam nati on

In 1999, after petitioner’s conviction for the offenses
descri bed above, respondent commenced an exam nati on of
petitioner’s Federal incone tax liability for 1996. That
exam nation resulted in the issuance of a notice of deficiency
for 1996, determ ning a deficiency in tax of $905, 315 and vari ous
additions to tax and penalties. Petitioner did not petition the

Tax Court with respect to the notice of deficiency. On October

4 After remand, the District Court conducted another
sentenci ng hearing on Sept. 11, 2003, and nmade certain findings.
The District Court then adopted and inposed its original sentence
agai nst petitioner. Petitioner has appealed his resentencing to
the Court of Appeals for the Eleventh Crcuit, which appeal is
pendi ng.
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9, 2000, respondent assessed an incone tax deficiency of
$905, 315, an estimated tax penalty of $48,186, a m scel |l aneous
penalty of $656,353, a failure to pay penalty of $9,053, and
interest of $234,073.

Noti ce of Federal Tax Lien

On or about April 18, 2002, respondent filed the notice of
Federal tax lien with the County Conptroller of Orange County,
Fl orida, show ng “Unpai d Bal ance of Assessnent” for 1996 in the
amount of $1,852,980. On April 24, 2002, respondent issued to
petitioner Letter 3172, Notice of Federal Tax Lien Filing and
Your Right to a Hearing Under |.R C. 6320.

Col |l ecti on Due Process Hearing

On May 3, 2002, petitioner tinely requested a hearing under
section 6320 (collection due process hearing). |In that request,
petitioner opposed the filing of the NFTL and noted the $2
mllion remttance, which, he argued, had satisfied his 1996 tax
liability. Because petitioner was incarcerated, the Appeals
O fice accorded petitioner the collection due process hearing by
way of an exchange of correspondence. During the course of the
hearing, a settlenent officer conducting the hearing for the
Appeals Ofice |learned of the forfeiture order and respondent’s
di sposition of the $2 million rem ttance.

On January 10, 2003, the Appeals Ofice sent to petitioner a

Notice of Determ nation Concerning Collection Action(s) Under
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Section 6320 and/or 6330 (notice of determ nation) denying
petitioner any relief. The notice of determ nation contained a
summary of the Appeals Ofice’ s determ nation, which was further
detailed in an attachnent authored by the settlenent officer. In
support of sustaining the filing of the NFTL, the settl enent

of ficer determ ned that the $2 million rem ttance had been
subject to a crimnal forfeiture proceeding and that petitioner
was not entitled to rely on those funds to satisfy the 1996 tax
l[tability. The settlenment officer also determ ned that the
filing of the NFTL was appropriate and no circunstances existed
to either release or withdraw it. He further determ ned that
petitioner had admtted to his inability to pay the liability,

but petitioner had failed to request any collection alternatives
or to provide any information fromwhich collection alternatives
could be considered. The settlenent officer sustained the filing
of the NFTL.

The Anended Petition

Petitioner filed a petition and an anended petition. 1In the
anmended petition, petitioner states that, for 1996: “[He] paid
$2, 000, 000. 00 estimated tax paynent to the IRS, but never did
actually file a return.” He adds: “The Departnent of the
Treasury in a manual refund check refunded this $2,000,000.00 to
the U S. Marshall’s service pursuant to a court order for

forfeiture.” He clainms: “This refund based upon the court order
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of forfeiture is in error.” He explains: “At the tinme of
paynent of the $2,000, 000.00[,] no forfeiture order was in place
by the U S. Courts.” Therefore, he concludes, no tax lien is
appropriate, since, once he paid his tax for 1996, the I RS was

w t hout authority to “unpay” it and demand that he pay it again.

Di scussi on

Law

A. Collection Procedure

Section 6321 inposes a lien for unpaid Federal taxes.
Section 6323 provides that the lien inposed by section 6321 is
not valid against certain persons until notice of the lien (the
NFTL) is filed in accordance with rules provided. Section
6320(a) provides that, after the Comm ssioner has filed the NFTL,
t he Comm ssioner nust notify the taxpayer of the fact of the
filing and, anong other things, the taxpayer’s right to request a
hearing. |If the taxpayer requests a hearing, the hearing is to
be conducted by Appeals, and the Appeals officer conducting the
hearing nust verify that the requirenents of any applicable | aw
or admnistrative procedure have been net. Secs. 6320(c),
6330(c)(1). The taxpayer requesting the hearing may rai se “any
rel evant issue” relating to the unpaid tax or the Conm ssioner’s
collection action. Sec. 6330(c)(2)(A). The taxpayer “may al so
raise at the hearing challenges to the existence or anmount of the

underlying tax liability” if the taxpayer did not receive any
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statutory notice of deficiency for, or did not otherw se have an
opportunity to dispute, such tax liability. Sec. 6330(c)(2)(B)

Foll owi ng the hearing, the Appeals officer nmust determ ne
whet her the collection action is to proceed, taking into account
the verification the Appeals officer has nade, the issues raised
by the taxpayer at the hearing, and whether the collection action
“bal ances the need for the efficient collection of taxes with the
legitimate concern of the * * * [taxpayer] that any collection
action be no nore intrusive than necessary.” Sec. 6330(c)(3)(CO.
We have jurisdiction to review such determ nati ons where we have
jurisdiction over the type of tax involved in the case. Sec.

6330(d)(1)(A); see lannone v. Comm ssioner, 122 T.C 287, 290

(2004). Were the underlying tax liability is properly at issue,
the taxpayer is entitled to a de novo hearing in this court.

E.g., Goza v. Comm ssioner, 114 T.C 176, 181-182 (2000). Were

the underlying tax liability is not properly at issue, we review
the determination for abuse of discretion. 1d. at 182. \Wen
faced with questions of law, as we are here (determ ni ng whet her
petitioner may chall enge the forfeiture order and whet her
respondent was obligated to defend against it), the standard of
review makes no difference. Wether characterized as a review
for abuse of discretion or as a consideration "de novo" (of a
question of law), we nust reject erroneous views of the law. See

Cooter & Gell v. Hartmarx Corp., 496 U.S. 384 (1990); Abrans v.
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Interco, Inc., 719 F.2d 23, 28 (2d Cr. 1983) (stating that it is

not inconsistent with the discretion standard for an appell ate
court to decline to honor a purported exercise of discretion

whi ch was infected by an error of law); Swanson v. Conm Ssioner,

121 T.C. 111, 119 (2003).

B. Crimnal Forfeiture

Title 18 U.S.C. sec. 982, is entitled “Crimnal forfeiture”,
and it governs forfeiture in cases involving convictions for
nmoney |l aundering. |In pertinent part, 18 U S.C sec. 982(a)(1)
provi des:

Sec. 982 Crimnal Forfeiture.

(a)(1) The court, in inposing sentence on a person

convicted of an offense in violation of * * * [18

U S. C secs. 1956 or 1957] shall order that the person

forfeit to the United States any property, real or

personal, involved in such offense, or any property
traceabl e to such property.

The seizure of property forfeited under 18 U S.C. sec.
982(a) (1) and any judicial proceeding relating to the forfeiture
are governed by 21 U S.C. sec. 853 (2000) (except subsection (d)
thereof). 18 U S.C. sec. 982(b)(1). Title 21, U S.C sec.
853(c), addresses third party transfers and provides as foll ows:

Sec. 853(c). Third party transfers.

Al right, title, and interest in property

described in * * * [18 U S.C. sec. 982] vests in the

United States upon the comm ssion of the act giving

rise to forfeiture under * * * [18 U. S.C. sec. 982].

Any such property that is subsequently transferred to a

person other than the defendant may be the subject of a
special verdict of forfeiture and thereafter shall be
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ordered forfeited to the United States, unless the

transferee establishes in a hearing pursuant to

subsection (n) of this section that he is a bona fide

purchaser for value of such property who at the tinme of

purchase was reasonably w thout cause to believe that

the property was subject to forfeiture under this

section.

Title 21 U.S.C. sec. 853(n)(1), provides that, follow ng the
entry of an order of forfeiture, the United States shall give
notice of the order, and section 853(n)(2) thereof provides that
any person, “other than the defendant”, asserting a |egal
interest in the property ordered to be forfeited, has 30 days to
petition the court for a hearing to adjudicate the validity of
his alleged interest. Followng the District Court’s disposition
of any petitions filed under 21 U S.C. sec. 853(n)(2), or, if
none are filed, after the close of the period for filing such
petitions, 21 U S.C. sec. 853(n)(7) provides “the United States
shall have clear title to property that is the subject of the
order of forfeiture and may warrant good title to any subsequent

purchaser or transferee.”

1. Arqunents of the Parties

The essence of petitioner’s argunent is that he satisfied
the 1996 tax liability with the $2 mllion rem ttance before he
forfeited to the United States his ownership rights in the
| aundered funds (the source of the $2 mllion remttance).
Petitioner believes that the rights of the United States under

the forfeiture statute did not ripen until (1) he was convi cted,
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(2) the jury rendered a special verdict of forfeiture, and (3)
the District Court entered the forfeiture order. Mbreover,
petitioner argues that, since respondent was a bona fide
purchaser for value reasonably w thout cause to believe the $2
mllion remttance was subject to forfeiture, he could have
def ended against the forfeiture order and, because he failed to
do so, should be barred fromtrying to collect the 1996 tax
liability.

Respondent counters that, on account of his crimnal
conviction, petitioner cannot challenge the validity of the
forfeiture order or respondent’s conpliance with it. Respondent
al so argues that, since, at the tine he received notice of the
forfeiture order, he had not assessed petitioner’s 1996 i nconme
tax liability, he had no standing to nake a claimas a bona fide

pur chaser for val ue.

I11. Analysis
A. | nt roducti on

The jury in the crimnal case returned a special verdict of
forfeiture with respect to the $2 mllion remttance. In
returning the special verdict, the jury necessarily found that
petitioner had transferred $2 m|Ilion of |aundered proceeds to

the | RS. Cf. United States v. MCorkle, 321 F.3d at 1294 n. 2.

Thereafter, the District Court entered the forfeiture order, the

United States presumably notified respondent of the order, and,
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since respondent failed to petition the court for a hearing to
adj udicate his rights in the | aundered proceeds, the United
States gained clear title to the $2 mllion rem ttance, which the
Marshal s Service collected. See 21 U S.C sec. 853(c), (n)(1),
(2), (7). The forfeiture order has neither been vacated by the
District Court, nor has the court’s decision to issue it been
reversed. Therefore, respondent, like this court, nust respect
it. Moreover, respondent had no duty to challenge it.

B. Petitioner Cannot Chall enge the Forfeiture O der

Petitioner errs in his understanding of that portion of 21
U S.C. sec. 853(c) that enbodies what is known as the “rel ati on-
back doctrine”, according to which title of the United States to
forfeited property “relates back” to the tinme of comm ssion of
the illegal act underlying the forfeiture. |In pertinent part, 21
U S . C sec. 853(c) provides: “All right, title, and interest in
[the forfeited] property * * * vests in the United States upon
the comm ssion of the act giving rise to forfeiture”. Contrary
to petitioner’s belief, therefore, the date on which the District
Court orders the forfeiture is not the date on which the rights
of the United States arise. It is true that, until the order of
forfeiture is entered, the United States has no right to seize
the forfeited property, see 21 U. S.C. sec. 853(g), but, upon
entry of the order, the forfeiture relates back to the date of

the crimnal act giving rise to the forfeiture. See, e.g.,
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Caplin & Drysdale v. United States, 491 U S. 617, 627 (1989).

Nei t her petitioner’s nor our understanding of 21 U S.C sec.
853(c) is of nonment, however, since we, as well as respondent,
nmust respect the forfeiture order and have no warrant to reject
it. The rule is clear: “[I]t is for the court of first instance
to determ ne the question of the validity of the law, and until
its decision is reversed for error by orderly review, either by
itself or by a higher court, its orders based on its decision are

to be respected.” Celotex Corp. v. Edwards, 514 U.S. 300, 313

(1995) (quotation marks and citation omtted).

When, on or about February 18, 1999, respondent conplied
with the forfeiture order, the order had neither been vacated nor
had the decision to issue it been reversed. Barring his
chal l enging the order under 21 U S.C. sec. 853(c), respondent was
dut ybound to conply. Since he did not challenge it, and was
under no obligation to do so (see infra), he commtted no error
in conplying with the order. Subsequently, the Court of Appeals
for the Eleventh Circuit vacated petitioner’s sentence and
remanded the case for resentencing but left the forfeiture order
intact, and the forfeiture order is not subject to collateral

attack in this court. See Celotex Corp. v. Edwards, supra. W

fail to see how Appeal s abused its discretion in determ ning not
to give petitioner credit for funds received frompetitioner (the

$2 million remttance) that respondent was forced to disgorge to
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the Marshal s Service pursuant to an order that he was bound to
obey.

C. Respondent’s Failure To Defend Against the Forfeiture
O der

Petitioner concedes that respondent failed to defend agai nst
the forfeiture order pursuant to a hearing authorized by 21
US. C sec. 853(n)(2). Nevertheless, petitioner argues that,
when respondent received the $2 million rem ttance, respondent
was reasonably w thout cause to believe that the remttance was
subject to forfeiture. Therefore, petitioner continues, since
the remttance was received in paynent of petitioner’s tax debt,
respondent coul d have successfully defended agai nst the
forfeiture order as a bona fide purchaser for value. See 21
U.S.C. sec. 853(c), (n)(6)(B).> Because respondent renmai ned
silent when he coul d have spoken up, petitioner argues that
respondent should be barred fromcollecting the 1996 tax
l[tability (in petitioner’s words, “a second tinme”). Respondent
answers that he could not have defended against the forfeiture
order since, when he received notice of it, he was w thout

standing to nmake a claimas a third party wwth a | egal interest

> W note that this argunent inplicitly acknow edges the
rel ati on-back doctrine, since it assunmes a transfer of property
to athird party after ownership of the property vests in the
United States. See 21 U S.C. sec. 853(c).
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inthe $2 mllion rem ttance.?®

We need not deci de whet her respondent had standing to nmake a
claimpursuant to 21 U S.C. sec. 853(c), (n)(6)(B). Neither need
we deci de whether a person receiving a paynent in discharge of a
ltability qualifies as a “purchaser” within the nmeaning of 21
U.S.C. sec. 853(c), (n)(6)(B).” W need not decide those
guestions because, even if we were to answer both questions in

the affirmative, petitioner cannot show that respondent was

6 Respondent clainms that, in order for a tax debt to arise
to permt himto have any rights against the taxpayer and the
taxpayer’s property, he nust first nake an assessnent of the tax
and then make a demand for paynent. |In support of that claim
respondent points to secs. 6201 through 6203, 6321, 6322; secs.
301. 6201-1 and 301.6203-1, Proced. & Adm n. Regs.; and Capuano V.
United States, 955 F.2d 1427, 1432 (11th Cr. 1992). Here,
respondent states, assessnent and denmand foll owed by nore than a
year his conpliance with the forfeiture order. Petitioner’s
position is that, pursuant to sec. 6151, his tax debt for 1996
arose on Apr. 15, 1997, when paynent thereof was due.

" It is not settled whether, in using the term“bona fide
purchaser for value” in 21 U S. C secs. 853(c) and (n)(6)(B)
(enphasi s added), Congress intended the term “purchaser” to
operate as a limtation on the class of persons that, having
engaged in arnms-length transactions with the defendant, is
entitled to protection of its interests. The Court of Appeals
for the Fourth Grcuit has determ ned that Congress did not
intend such a limtation. United States v. Reckneyer, 836 F.2d
200, 208 (4th Cir. 1987) (“If the term ‘purchaser’ were so
construed, a car dealer who sold a car to a later convicted
def endant w t hout know edge of the potential forfeitability of
t he defendant's assets could have the paynent he received for the
car forfeited while a person who purchased otherwi se forfeitable
stock fromthe defendant would be protected.”). O her Courts of
Appeal s have not interpreted 21 U S.C. sec. 853(c)(6)(B) so
liberally. See, e.g., United States v. BCC Hol di ngs
(Luxenbourqg), S. A, 46 F.3d 1185, 1191-1192 (D.C. Gr. 1995 . W
shall await an appropriate opportunity to address the issue.
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obligated to defend against the forfeiture order, and he has
failed to show the el enments necessary to raise successfully
equi tabl e estoppel as a defense to respondent’s efforts to
collect the 1996 tax liability.

Title 21, U S.C. sec. 853(n)(2), provides that any person,
“other than the defendant,” asserting a legal interest in
property that has been ordered forfeited “may” petition the
District Court for a hearing to adjudicate the validity of his
alleged interest in the property. A third party, therefore, has
aright, not a duty, to petition the District Court,® and it is
his interest, not the defendant’s, that is to be determ ned.
| ndeed, the defendant has no interest in the forfeited property
and is prohibited even frompetitioning the court. Petitioner
has failed to suggest any other statutory provision that would
obligate respondent to defend against the forfeiture order and
makes no claimthat respondent was under a contractual obligation
to do so. Therefore, we find that respondent had no duty to
defend against the forfeiture order.

Equi t abl e estoppel is a judicial doctrine that precludes a
party fromdenying that party’'s own acts or representations that

i nduce another to act to his or her detrinment. E.g., Gaff v.

8 Nor has the Internal Revenue Service a duty to collect a
tax assessnent from specific property in which it has a lien
rather than permtting the property to be forfeited. Raulerson
v. United States, 786 F.2d 1090, 1092-1093 (11th G r. 1986).
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Comm ssioner, 74 T.C. 743, 761 (1980), affd. 673 F.2d 784 (5th

Cir. 1982). It is to be applied against the Comm ssioner only

W th utnost caution and restraint. E.g., Hofstetter v.

Commi ssioner, 98 T.C 695, 700 (1992). The essential elenents of

estoppel are: (1) There nust be a false representation or
wrongful msleading silence; (2) the error nmust be in a statenent
of fact and not in an opinion or a statenent of law, (3) the
person claimng the benefits of estoppel nust be ignorant of the
true facts; and (4) he nust be adversely affected by the acts or
statenments of the person agai nst whom estoppel is clained. E. g.,

Estate of Enerson v. Conm ssioner, 67 T.C 612, 617-618 (1977);

see also Tefel v. Reno, 180 F.3d 1286, 1302 (11th G r. 1999).

“Where an all egation of estoppel raises factual questions on

whi ch reasonabl e m nds m ght di sagree, the questions nust be
resolved at trial by the trier of fact. * * * However, where
the facts are not in dispute or are beyond di spute, the existence

of estoppel is a question of law.” J.C Weckoff & Associates v.

Standard Fire Ins. Co., 936 F.2d 1474, 1493 (6th Cr. 1991). See

generally 28 Am Jur. 2d, Estoppel and Waiver, sec. 188 (2000).
Since there is no dispute here as to the relevant facts, we treat
petitioner’s claimof estoppel as raising only a question of |aw,
whi ch we may di spose of with only brief discussion.

Respondent nade no fal se statenent to petitioner, nor did

respondent’s silence (if we can call his failure to petition
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silence) mslead petitioner. Moreover, petitioner was not
ignorant of the forfeiture order, and petitioner has failed to
show t hat respondent had any duty to assist petitioner in
mtigating his losses with respect to his crimnal offenses.
These are critical defects in petitioner’s estoppel defense.

Respondent’s failure to petition the District Court does not
bar himfromcollecting the 1996 tax liability.

| V. Concl usi on

We have concluded that, to the extent petitioner’s claim
constitutes a collateral attack on the forfeiture order, it nust
be deni ed, and, further, respondent is not barred fromcollecting
the 1996 tax liability on account of his failure to petition the
District Court. Appeals did not err in determning that
respondent was warranted in filing the notice of Federal tax
lien. Therefore, as stated, respondent, not petitioner, is
entitled to sunmary judgnent in his favor.

To reflect the foregoing,

An appropriate order and

deci sion granti ng respondent’s

notion for sunmmary judgnent,

denyi ng petitioner’'s, and

deciding for respondent wl|

be entered.




